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F.egn.No,OA 2517/1990 Date of

hx"i KshiJi" Slnoh srid n'̂ hgi? , •ipplic^'^nc--

Vs,

Union of India through the
Secretary, .Ministry of
iiducation £. Others

, .Kesponcte n

For the applicants ...ohri V.r t
Counsel

For the Respondent Mos» 1 to 3 ...None
end 5

For the responctent Nos. 4 ana 6 ♦. . iCirsr

GOR'-viwi

THE HON'BLi IviR. ?.K. K^RTH^, ViCH CH-^ixXvV.N( J)
TMH H0N'3LE NR. 3,/v, 'Di^UNDIY:'^! , ;

1, '.Vhether .Reporters of local p^'iper: ;
to see the iudgrnent? '-is.,

d '

2, To be i-eferred to the i-iepoiters ci

(of the Bench delivered by Hon'b-
Kirtha , Vice Chairman(j))

Shri iCehar iingh, ^pplic=jnt It '

ihri Kcn-A'dl Singh-, applic-^snt No .2 are £x>-:-6: vi •;i u,

rtpplic^nt No.i joined the Army in 1941 r^nd .p. •

Mo.2 in 1933. .After the Second :vorld .Vai r, •

.veiB discharged from the Army in 1945, Thi;--;-: ,

Government of India in the Aiinistry of Educ-xi: ••
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leoraployed tham as National Disciplirie 3chemt:

Inspectors (N3DI) on i.ii.l954» Both of then a.-:ixea

from Service on attaining the age of superen-i.: ..wr. 1/

IJecember, 1974. .-it che time of filing of

application, they have atcsined the age of r>ou'' 7-^ >;

The grievance of the 6pplic<?nt3£w 1/

have not given them pension and other ret.'.

on the plea that they were not permanent iov

servanxs »

3. The secretary, Ministry of Hducatlo' .n~

Culture, Department of Hducation, Government

has been impleaded es the first respondent. r.

and Accounts Officer, Government of Indi-,

educations; Social '.Velfare (NFC closure c-^Ili ' .• -

irnpleaded as respondent r-Io .2. The other res .jr; n:

uhe Under Secretary, Govt, of. India, Depsxtn^inr

Youth .•\ff airs and Sports, ::>hastri Bh'-"i n, i>it •; :h:".

the Hdr/^na State, through the Chief Secret.^rc^ ,

of H3ryon3 , Chandigarh, the Iiead;.:=ster, Govt. ,h

ochool, Bhora K3lc.n(3urg3on) snd the Head

rligh School, Kos li(K.oht ak) , Despite se-vicc -at..-.,

only respondent Nos. 4 and 6 entered appearanc

counsel and filed counter-affidavit. The ot'ier

respondents did not file any reply.

4, She fact;, of the case in brief are i Il.j
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The apelicdnts have served as NDSI in schools under the

Central Govfeinment and State Government of Karyana and

v^/ere paid their monthly sal.-ry by the Ministry of

Eoucation, Government of India, The pension claim of

applicant No.i was sent to the Governitent of India through

the Head Master, Govt. High School, Bhoia kalan (Gurgaon)

under whom he was working at the time of his superannuation.

Similarly, the pension claim of applicant No,2 was sent to

the Government of India through the Head Master, Govt.

High School KosliCKohtak) under •whom he was working at the

time of his superannuation. Applicant No.i was given
cx

3 me-gure sumr of fc.SSTb/- arad paise 50 and api^licani

No,2 R?,3997/-r and paise 95 towards terminal gratuity.

They were not given pension and other retirement benefits

on the plea that they 'i^/ere not permanent Central Govt,

employees (vide letter of the Under secretary to the

Govt. of India, Department of Youth Affairs and Sports

dated 11,9,1985 and of the Under•Secretary, Department of

Sducation, Ministry of education anc Culture dated 30.7.19BC

and 24,6.1982 at pages 13, 19 and 21 of Taper Book),

5, It is clear from the counter-affidavit filed ny

the Youth and Sports officer, Office of Director of

Secondary education, Haryana, that the applicants /^ere not

H-ryana Government employees at the time of their
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retiicraent frotr. services They have stated >. '•.'"•e

r'^ational Fitness Corps iicheme torne out of t:.:;

Discipline Scheme started by the Ministry of

Rehabilitotion, Government of India in the ye - :

The scherae w^s later on transferred to the cd,;.-; .rij-

Ministry, Government of India in the year 1950.

K'jHzru Go^TiiTiittee Fleport of 1963, it W3s dec_divr^

N.D,S. Instructors/P.T.I. (N.F.G. ) shoulo be v.r.:::"

to states jnd the sponsibility foi s apexvi •. 1..'' of

N.F.G. progxcimme should be vested with tne jtjiL

As =: result of Decentralizcrcion of NFC prog: ;r^ -he

Government of India, the Haryana Govt • took ov.i "r.:-

AdminlstrstiVe Control of NBG InsLructions/,,fri .d'C)

were working in Govarnment/privcite Schools in ..hi

from the Govt. of India iv.e .f • 1,10♦1972 vi.;e : .o;x '-'c- ♦

G052-Hdu 6)72'dated 3/4 October, 1972 (--iv inujie

i-ai-'a 6 of the said letter inter alia provided: s r.:;:-. ai ••

"The above sanctions are suoject to the conaivi.;nr ih-'i

entire expenditure in operatir.vT this scheme i.-, p "

a llowdnces and other allied expenditure of >11 f i:;

, borne by the Govt, of India till their letiromcnt

pension/gratuity of the present incumbe'nts Is . lo .i-t

by the 'Jnion Government/

";-i. condition may be laid dorm in iho ;ppoi.nlr.:i-'

letters of the present incumbents that in c-, ic} L;vi„.

of India do not bear or v;itharaw to ben x.h,: rKcen ^

on running this scheme by the Sxate Govt ♦ -ht-- -

• X
'

•• f
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will be terminated .vithout any piior notice".

The Hery ana Govt. had taken only administr-c ;

control of the I\ES Inst. uctoxs/i^ri(K'FG) .)•-

Government of India dnc the liability of :he w. ^

allowances, pension/g'ratuity etc« leir.ain-cd _-c;

Govt. of India* In other words the instruct-;

applicc,nts continuodto be employeos of Urrion o-'' i-K-i-.

6. However, the Haryana Government vrc.,

No.liG6o-^du.II(6E)"76/3437 dated 14.10.1976

to absorb these Instructors in the State nerC.':-.- ,f .

1*7.1976 and granted them the pay sc eloG of

Governmenr -mployees w.e.f, 1.7.1976. Piior • i-

applicants v/ere the eraploye-^s of the respondent a,-..! ;

respondent No.i was liable to pay the peniio.y

etc, to the applicants.

7. ,i.e have gone through the recori's .he c -c.

carefully and have heard the learnea coun.^ei fc,-

applicants and respondent Nos. 4 and 6. On .1 . "7.:,, •

Director of School Education, Haryana wroae Lo tin. : .r. .

education Department, Haryana stating tha^ i- -r

Govt inor • cf Haryana has been accorded to tho -v-'- i -

of the adrainistrative control of 367 NDS Insti •:r tcr -i- .

A'Oi-king in Govt, Private High and Hrgher Seccrx'-^-^ i

in the State under the Scheme NFC froD ths . .-.f • -- •

to the State cadre w.s.f. 1.10.1972 and to the :

367 posts of MiJS instiuctors '.v^e.f, 1.10.1972. Vb.
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sanctions we re subject to the condition that i ht:

entire expenditure in operating the scheme, i,..-.,

pay and allowances and other allied expenc it

staff \";as borne by the Government of Indir.: t^ l.l

retirement and even pension end graxuity of '..n . .--j-• •.r;"

incumbents vfis also met by the Union 3cvcinm;-n+,

8. As 2 result of the decent1311 sc-,tic-n ;.f K;'"'.:

programme by the Government of India, the Kaiy:.-;- ojv.,

took over the administrative control of the M:-i, ^rs'lr r 1:...-

^vho A/ere -.vorking in Government/?riv5to Hi:]h anc'

•Jecondaxy Schools In the K.-'ryona State fiom thi-. ',Q\r-

india w*Q tf, 1.10.1972* it w-ss also deciced tc 'b^ci'.

I^DS Instructors in the State Service and to

state pay scalos -.v.e.f. 1,7.1976. It was ale.^ . r-i v.. i

tha pension and gratuity of these employees ,.1;: ^ .•

per wxate Govt, lules c)ftsr givin-g them bhe b-T'., •'•'it •

their pievious service and that the Central G:.v.. -

later on reimburse the expenditure on this ac.:o.r7^.

Only those NDS Instructors i\ould be absorbed in ..he S-.,.a;e

Service ivho joined the State Service latest by 3..lo,:97S

(Vide letter dated 14,10.1976 from the Secret .ly -to Govt.

Haryana, Education Department to the Director of

I^struc^ion, Haryana/at Annexure II to the cc:un er«

aff idavit) «
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It v.ould thus appear that persons

situc-ted like the <-ipplicants who have been c'^ac bi-r:

in the State Government of Haryana w.e.f. i,7.:.c76

are entitled to pension and. other retirement ,

<:nd the expenditure in this behalf is borne by it.i

Government. The applicants retired in 1974 .n- ,hv

not permanent ^t the time of their superaana>;tl.:..i --r"'

i,hdt ground, thc-y were given only terrninal

and not proportionate pension and other ictii or,-it

benefit s«

regards Central Government erapjg •.

Depaitrnent of Personnel a .-iR had issued an CiV c-.' ^b

30.12,1980 according to -.vhich pensionaiy benefit:

be admissible to temporary Government servant

^on superannuation on completion of twenty ysars „f <tjivjr.v

By the subsequent OM dated 14.4,1937, the bensfi :?

extended to persons who have completed ten years j

However, these benefits ,vould be adirdssibie only

temporary Government servants ivho-.vere in ser '-l;-.>

30.12,i980»

i he applicants relied upon the juc:rnr,-

3s,,/ant of the Bombay High Court dated 24.:,..10!

-wnan^ Kao Shukul Vs. Union of India and anotht--r ^ '
yr '-j-- -petition No.1181 of 1981). The petitioq/in that

had joined Army as non-combant cleaner on 26.S .19^1

. • :x. fe"

^6X71'

r,f
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24♦4.1959, he got discharge from the array ss i>n

Assistant Foreman in .Workshop. On his dischifi.jc:

he received e gratuity of R3.3,6D0/~, No othc-r

retiremep.t benefit was uaid x,o him. .Vithin

thereafter, i.e., on the 27th April, 1959 he vv::::.

reernpioyed as a Supervisor (iechxiical) in ot-fti....p

./orkshop at Colaba as a civilian. From ist Jul; j

he was quasi-permanent in the said post and "le ir,.je

as such till 25th Sgptember, 1971 when he retired frnni

service. There was no contributory jriovideni. F.;nd

Scheme both when he was in the Army' as v/s 11 ,-iS in tne

present civilian service. On his retirement £••..::! .hi;

station vjiorkshop, Colaba, he was ag=in paid

sum. of fe.4,650/~ as gratuity and no other rev.f.ier;:

benefit.

•i-2« On his retireent, he continued to i:u

ies
representations to the authoilt/ for family pen^lcn

both for the period for /ghich he served till 24tr .a|...-I1j

1959 as a non-combatant cleaner in ariny as veil .13 f.);:. ch.

period he served as 3 Supervisor (Technical) In the Srat^o

,/ork Shop,Colaba. Before the High Court, he his

claim for the period from 27.4.1959 till 25 . 9.1571 -.hen

he served as a Supervisor (Technical) in Stati.o--

Colaba. The High Court observed that he would h- -cvernec
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by 'che Liberalised Pension Rules, 195D. .lulh "7 ;•<'

iection IV of the said Rules, vjhich lays -'o'/i -

qualificotion for entitlement to pension rt-al;-;

f o 1 lows : -

"I\ule 7 of iieccion IV:-;,1) Half t'-^e

continuous temporary service andsr "t-

Govemrnent of inoia rendered aft ;r n

officer has attained the minimum , -.'ii/. i;

a^je, if followed by confirmation in a

pensionable post, will couriu as 1if

service'» The benefit will not ^ h:.ev..r_

allowed in respect of period of

leave and any temporary seivice or . n

thereof which already count s to,-, ^

'qualifying' under the existing: v 1 .• s ,

(2) Notwithstanding anything conL--l'"cC

sub para (1) , in respect of offi-:^-: •

retiring on or after the 22nd -.pii!, ii'SC

continuous tem^joiary or officiatir:;

under the 3overnrrient of India, f,j''..

without interruption by confirnv Li. : i.- :.h-.
I

'>•4 same or any other post, shall cc ar I in r.;.'. .*
as qualifying service except

(i) period of teraporar;' or of f i: ' . 11:
service in a non-pensionatlc-

establishnents;

(ii) periods of casual/daily senile •
and

(Hi) period of service iri a poai . id f.;.o..
contingencies".

The High Court held that the petitioner w.^s Cwv,,r6-" bs

sub-pai'a (3; of xhe said rule and dirac':,cd the

respondents to pay him pension as claimed by v-_-„
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The follo-.ving observations conxaxned in wh^j j

are relevant;-

'•'This Rule does not make any distinction bex. v„:;.::
permanent service end perraanent service, Qt: c
hand, sub-para (2) of the said i^ule begins v.itr ibv
non-obstant - clause and states that not v;.thi.l. f j...-
contained in sub-para (1) of the said Rule tho-"--:.
who retire on or aiter the 2iind .--".pj-ij-j l.-oO, •. ! •- >-•' --
temporary ox officiating service or in c7
establishment or whether they have served a:; '••'1

or in daily rated service or in a post paid T.;.: n
contingency •.•.all be entitled tc pension, i„ nc . - ".v.
case of the respondents that the petiti-oner
any of the thi'ee aisabilities, On the oche::
admitted thc:t the post in which he was sorv.^n- .va-

pensionable one and the only* ground on ".'hic'-i hu vr . -.c:-.
the pension /.'as that he was not confirmed in r .1-• t.-;
In \'iew of sub-paragranb (2) cf the said Ru.Le ' ".r-
petitioner having retired in 1971, it '.vas noL •
condition ^-recedent for his en tit, lame n-c to ^s--. • l.> w

should have been confirmed in the post. ibis be:, -j uhv

case, the petitioner is entitled to the paralj.: u; •

3aid rules,"

• i3, The appeal filed by the Union of i.-"la

against the aforesaid judgment before a l;ivisb.n . l:'a:;;":

of the Bombay High Court was dismissed, on 5,:. .Iv3r

i;nd the S.L.?. filed in the Supreme Couit \ia;;I.aaa

on 7,5.1986. In our opinion; the applicants /::fa, •.

5 re also entitled to the sane benefit, The on vf

India cannot raise the plea that the applicrru

not entitled to pension as they were not conf i'.r.e':

in any post, They-were holding pensio'^able pa--t-

had -.-vorked for .more than 20 years.

14, in the conspectus of the facts anc
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circunistincgs and follo'/.;ir!g "^he r^cio in thti r.i .

judqment in -nand :\c.o Shukul's case ^ xht rippj:.r-, .,^on

cisposed of -.vith the direction to the reSi^on/.e;-.:.-)

1 to 3 (Union of India) to psy pension snd o..h;vr

.retirement benefits to the applican'cs for

of sei^vice rendered by them in the servxce o.r ~ "

Governmen-c, ignoring the fact that they weie ri'/.,

confirmed in any post prior, to their rerirem.^n.

Thfe necess^iy sancx-ions should be issued .Z'-hs l

2nd other retiiement benefits should be releriSo: i.c

•vithin a period of "uhiee months frorr; the dac;=

CO rrimun ic 3 c io n of this order, ,'.'a also make re r,

that the families of ^he applicants .voulc -e

entitled to family pension in accordance .vith Lro

provisions of the GG3(Fension) i\ulos >.1972»

There will be no order as to coslis.

; .-e.
,( r \U.N, 1JKJU^DI\ '̂̂ .L)

KBABiR (A) ' ^

cvvvv^^

(r , K, K. .: J ^ ;
viCc ch


