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Shri R.L. Sethi Advocate for the Petitiomer(s) A pplicant
Versus

Delhi Admn, and Gthers _Respondent

Shri Lalit Mohan Advocate for the Respondent(s)

CORAM
The Hon’ble Mr.P+ K. Kartha, Vice-Chairman (Judl,)

The Hon’ble Mr.8. N, Dhoundiyal, Administrative Member

Whether Reporters of local papers may be allowed to see the Judgement ? ‘}"4
To be referred to the Reporter or not ? 964

Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ?

i

(Judgement of the Bench delivered by Hon'ble
Mr, P.K, Kartha, Vice-Chairman)

The applicant has worked as a Casual Labourer in
the Office of the respondents from February, 1989 to 28th
December, 1989, He has prayed that the action of the

e
respondents/terminating his services after 28,12, 1989
without assigning reasons, be set aside and quashed, He
has also prayed for all consequential benefits,
2. The name of the applicant had been sponsored by

the Employment Exchange, He has averred that he has

performed his duties honestly and diligently,and that
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he had given no opportunity to the respondents to complain
against him, This has not been denied in the counter=
aff idavit filed by the respondents,

. A The applicant has stated that the respondents held

an interview as a result of which he was denied employment,
though two persons junior to him were retained in service,

As against this, the respondents have stated that a Staff
Selection Board consisting of one Chairman and two Members
(ihcluding a Scheduled Caste Member) each of the rank of
Joint Director, was duly constituted,uho had assessed the
merits of each case and had given their recommendations which
were duly accepted by them, They have denied that persons
junior to the applicant have beesn retained in service,

4, The applicant has stated that he had put in 240 days!
service and that there is regular nature of work available,
In vieu of this, he has argued that there is absolutely no
justification to deny him exew regularisation or even
temporary work,

8. With reference to the above contantion, the respondents
have stated that according to the administrative instructions
contained in O, M, dated 2,12,1966 and 12.2,1969 issued by the
Ninistry of Home Affairs, only a casual labourer who has put
in at least 240 days (206 days in case of 5 days week of

service as casual labourer - including broken peri od of service)
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during each of two years ﬁf service, is eligible tp

be appointed to posts borne on the regular estabiishmant.
They have stated that therehﬁwé twelve daily-wage casual

workers, including the applicant, working as Sueepe} upto

28,12,1989, None of these daily-wage Sweepers had put in

at least two years' service (as referred to above) and as

such, none of them was,strictly speaking, sligible to be
considered for appointment to regular establishment,

6. There were 16 posts of Suespers and 3 posts of
Chowkidar-cum-Sweeper (Group-D posts) in the pay-scale of
Rs,750-940 to be filled up during December, 1989;

> According to the Recruitment Rules for these posts,

notified by the Services Department, 50% posts of these-

categorigs'a:o to be filled up from amongst the Group'D?

employees who have served as part-time workers in the local
offices of Delhi Administration for a total period of five
yBars, Pailing-uhich by direct recruitment and 50% posts
by direct recruitment,
8. Accordingly, in accordance with the notifiad Recruitment
Rules, tﬁa vacancias uarelcircﬁlated amongst the departments
of Delhi Administration fo%obtaining particulars/willingness

i

of eligible part-time Group 'D' employees, The vacancies

were also notified to the Employment Exchange for sponsoring

candidates for these posts,
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Do For the posts to be filled by part-time Group 'D’

employees, only three female part-time Group 'D' Sueepers
had applied for the posts of Sweeper, However, out of:
these three, only one was found suitable Fo#hppointment

to the said post for regular establishment,

10, Thus, there rsmained only fifteen posts of Sueeper
and 3 posts of Chowkidar-cum-Sueeper to be filled by direct
recruitment, After following the reservation roster, these
posts were required to be filled by the.fOIIQUing categories

of persons as under:-

1, Chowkidar-cum-Sueeper i; Ex~Servicemen :01
(3 posts) ii) Others :02
2, Sueepers (15 posts) ' i) Ex-Servicenen :06
ii) Physically
“Handicapped
(Particularly
blind) :01
iii) Others :08,
(5 Although none of these daily-wage twelve Sueepers

~ (initially sponsored by_muster-roll Employment Exchange) were
eligible to be considered for appointment to regular establish-
ment (being without two years' service - 206 days in each
year), yet keeping in view the facts that the incumbents,
including the applicant, had been working in this Department
as daily wagers and also that the recruitment to be made vas

of L—

at the lowest rung of Group 'D' - the duties/uhich vere of

Sweeper, it was thought proper to give them an oppor tuni ty
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for selection and their candidature was considered sympatheti-
cally as a special case and they were alloued to face the
Staff Selection Board along with others (i.e., nominaes of
Employment Exchange).

b T Moreover, the Employment Exchange had not sponsored

anNy candidate for consideration against these posts by the

time the Staff Selection Board was held (i.e. no name uas
0 respondents :

Teceived in the Office of the /[ by 29,12,1989), Further,

these recruitments were to be made urgently in the inte;est
of public sanitation sinte the sanction to recruit Sweepers
on daily-yaga basis given by the Delhi Administration, had
lapsed in the light of their having aporoved the creation/
filling up of these posts on full time basis, As such, all
the twelve daily wagers UQre considered for these two pﬁéts
of Chowkidar-cum-Swueeper and eight posts of Sweeper (af ter
excluding Ex-Servicemen and physically handicapped categories
quota), The Staff Selection Board intervieuwed all the daily
wagers for appointment to these two posts of Chowkidar-cum-
Swueeper and eight posts of Sueeper and af ter assessing their
performance, record and suitability for the job, recommended
only ong daily wvzger for appointment to the post of Chowkidar-
cum-SWeeper and eight daily wagers for appaointment against
the 8 vacancies of Sueepers, Three of these 12 daily wagers

were not found suitable for the full-time job, including the

.
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' applicant,

15 The Staff Selection Board did not recommend any
reserve list or panel, Sinc; these three incumbents,

- including the applicant; were not found suitable for
appointment to regular astablishment,.ona post of Chowkidar-
cum=Sugeper Which remained unfi lled, was also recommended by
the Staff Selection Board for re-notifying to the Employment

| Exchange instead of recommending aﬁy of these daily wagers
for appointment to this pos;.

14, Thus, according to the respondents, though the

applicant was not eligible to be considered for appoihtment to
regular establishment, he was, along with the others in the
same situation, given an eocual chance for facing intervieu

for selection at par with the other daily wagérs already
working in the Department,

. 15, Ue have carafuliy gone through the records of the case
and have coﬁsidered the rival contentions, The applicant has
nof contended that persons junior to him have been regularised
even though they do not fulfil the criteria for such regularisa-
tion laid doun in the relevant administrative instiuctioné;
The learned counsel for the applicant submitted that the

Iapplicant has worked for a period of 328 days from 3, 2, 1989

_to 28,12,1989 and that three juniors of the applicant have

been retajined, Ce—

0000070-’




16. The respondents haye resorted to a process of
selection of the persons sponsored by the Employment
Exchange through a StafFvSelection aoafd, even though

the persons did not fulfil the criteria for regularisation,
The suitability of the applicant was also considered by the
said Board on the basis of performancé, record and suita-
bility for the job., The applicant was not found suitable
and was not, therefore, selected, As the respondents have
admitted in their counter-affidavit, the averment in the
application th;?az_apf?aldicuag:kqe; hard and that he gave no
opportunity to the respondents to complain agaiﬁst him,

it is not clear as to what materiai Wwas hefore the Staff
Selection Board to conclude thét the applicant was not
suitable Forvretention in service, The contradictions in
the counter-affidavit have thus become apparent, The
respondents have not stated that the work and conduct of
the applicant were not upto the mark or that he had begen
warned for dereliction of duty,

17, In Raj Kamal and Others Vs, Union of India, 1990(2)
SL3 (CAT) 169, the Tribunal have observed as follows:-

"21, We are, therefore, of the opinion that in
order to solve the problem of casual labourers
engaged in the Central Government offices in a
fair and just manner, the proper course for the
Government would be to prepare a scheme, somewhat
like the one in operation for re-deployment of
surplus staff, vide Department of Personnel and AR's
.M. No,3/27/65-C5=11 dated 25,2, 1966 and amplified

(e
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18,

vide Department of Personnel and Training's

0.M, No.,1/8/81-CS-1I dated 30,4,1987, and the
Department of Personnel and Training's 0.0,
No,1/14/88-CS-11I dated 31,3,19f9 and 1/18/88-
CS-I111 dated 1.4,1989, for all casual labourers
engaged prior to 7,6,1988, but who had not been
regularised by the authority concerned for uant
of regular vacancies or whose service has been
dispensed with for want of regular vacancies,
Since the Department of Personnel & Training

is monitoring the implementation of the instruce-
tions issued vide O,M, dated 7.6,1988, the
Union of India through that Department, should
undertake to prepare a suitable scheme for
absorbing such casual labourers in various
ministries/departments md subordinate and
attached offices other thap the Ministry of
Railways and Ministry of Communications, Their
absorption should be on the basis of the total
number of days worked by the persons concerned, -

Those uho have worked for 240 days/206 days (in

the case of six days/five days week,respectively),
in each of the two years prior to 7,6,1988 will
have priority over the others in regard to :
absorption, They would also be entitled to their
absorpticn in the existing or future vacancies,
Those who have worked for lesser periods, should

"alsoc be considered for absorption, but they will

be entitled to wages for the period they actually
worked as casual labourers, No fresh engagement
of casual labourers against regular vacancies
shall normally be resorted to before asbsorbing
the surplus casual labourers, The fact that

some of them may not have been sponsored by the
Employment Exchange, should not stand in the way
of their absorption, Similarly, they should not
be considered ineligihle for absorption if at the
time of their initial engagement, they were within
the prescribed age-limit,

22 A scheme as indicated above should apply to

all the ministries/departments of the GCovernment .

of India and offices under the r control except i
where schemes have already been prepared pursuant

to the directions of the Supreme Court, such as

in the Railuays and the Ministry of Communications,

It should also apply, mutatis mutandis, to the

Of fice of the ComptrolTer and Auditor General of

India and offices under the Comptroller and Auditor

General of India,"

In the light of the above, the application is disposed

of with the following directions:=-

(1) Ye hold that the impugned order of termination
Qe—
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of services of the applicant is not legally
sustainable, The respondents are directed to
continue the services of the applicant as
Casual Labourer in any vacancy in tha-post of
Group 'D' arising in the Office of tHa respondents,
For this purpose, the Delhi Administration and
the vatious of fices under them shall be treated
as a single unit, They shall comply with this

. ' direction within a period of three months from
the date of receipt of this order,

(ii) The respondents are directed not to induct
fresh recruits as Casual\Labnureré through
Employment Exchénga or otheruise} overlooking
the preferential claims of the applicant,

(iii) In the facts and circumstances of the case, ue

‘ » do not direct payment of back wages to the
applicant,

(iv) The emoluments to be given to the applicant
should be strictly in accordance vith the
instructions issued by the Depar tment of
Personnel & Training,

(v) The respondents shall consider the case of the
applicant for regularisation af ter he has put

in the requisite number of days of service,

There will be no order as to costs,
: ou\.
c)‘“k {,/” \? ]<3,
(P.K. Karth

Vice-Chairman(Judl, )

(8.N, Dhoundlyal) ¢
Administrative Memberqwﬁ




