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Shri Justice S. C, Mathur —

Tushar Ranjan Mohanty, an officer of the Indian

Statistical Service ( 1SS for short ) has approached

'Ehis Tribunal sseking quashing of the gazettse

notification No. G.5.R.109(E) dated 20.2,1989
(Annexure-D) whereby Rule 13 of the Indian Statistical

‘Service Rules, 1961 (the Rules) has been amendsd

retroapectively Ueelf, 27.11.1972. The retreactivity’

' given to the amendment has already been quashed by

their lordships of the Supreme Court in Union of India

& Ors, vs, Tushar Ranjan Vbhanty & Ors, ¢ (1994) 5
SCC 450, The surviving grievance of tha‘applicant
is regarding ccnstitutional validity of the
aminded‘--ru%e ‘-1ts§lf@-u The effect of the

amendment is to introduce reservation for Schsduled
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Castes and Scheduled Tribes at the stage of praomoticn
also; earlier it was available only at the stage of

entry into the Service.by direct gépruitmant.

2, The applicant was recruited to 1SS in thaJyear
1981 throughAcompstitive examinétion conducted by the
Union PuSlic Service Commission, Respondents 2, 3 and
4 were also recruited in the same year and in the same
manner, Resbondents 5 to 9 were recruited in the ysar
1982 through the same process, The applicant belongs
tc the general category while respondents 2 to 9
belong to the ressrved category (SC/ST). Method of
recryitment to the 1S5 and other cunditions of ssrvice
are prescribed in the rules which have been framsd

in exercise of ths power'conferred by the proviso to
Article 309 of the Constitutioﬁ; ‘Under thess rules,
the 1SS is divided intc seven grades — IV, 1I1, II,
1, Selection Grade, Super Time Scale=-Il" and Super Tims
Scale=I, The entry point in the Service is Grade 1V,
60 per cent of the vacancies are reserved for direct
recruitment through the Union Public Service Commission
and aﬂ’per cent by selection from officers serving in
offices under the Governrent in S?atistical posts,
Recruitment to thes next higher grads IIl is mads
exclusively 5y bromqtion of officers who have put in
nct less than four years' regular service in grade 1V,
Appointment to gradesIl and I is by direct recruitment
as ueil as by promotion, .Appointment to the remaining
grades is made by direct recruitment as wsll as by
promotion according to preséribed quota, Rulg 13

before its amendment read as follous -
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"3, Reservation for Scheduled Castes
and Scheduled Tribes - etc,  Appointments
to the service mads gtherwise than by
promotion will be subject to orders
regarding special repressesntation in
the service for Scheduled Castes and
Schedulsd Tribes issusd by the Govt.
from time to time," (Emphasis supplied) .,
\ \

/

After amendment the rule reads thus $-

"M3.... Appointments to the service
shall be made subject to the orders
relating to reservation for SCs and
STs issued by the Central Government
from time to time,"

Material change brought about by the amendment is that
the clause "otherwise than by promotion" has been
delsted the consequence of which is that prometions
uhich‘uere free from the policy of the Government |
regarding reservation'of vacancies in favour of SCs
and STs have become subject theretec., The amended rule
was made aperative from 27,11,1972. It is this
amendment which is under challenge in the présent
original application, At the foot of the notification

is explanatory memorandum which reads as follows :-

. "The Indian Statistical Servics uwas
constituted on 1,11.61 and Indian Statis=-
tical Service Rulesg 1961 wers also notifisd
on the same date, Rule 13 of the said
rules providas for resarvation of SCs and
STs being made except in respact of posts
filled-by promotion, This is because at
that time in terms of Government's policy,

' therz was no requirement of providing
reservation for SCs/8Ts in vacanciss
filled by promotion.. Ruls 15 of the said
rules howsever providesthat in respect of
matters for which no provision is made
in the rules, the conditions of service

"will be the same as are applicabla from

“time to time to officers of Central
Services, Class I, Reservation in
vacancies fillad by promotion for SLis and
STs was prascribed by the Department of »
Personnel, nodal autnﬁjity for implesmenting




the provisions of the Constitution
regarding protection of backward
sactions of the socisty in 1972,

The instructions have besn given
effect to in the promotions from
Grade IV to Grade III of Indian
Statistical Servics maede on non-
sslaction basis since Juna, 1973,
Before doing so, Rule 13 of the said
rules were not formally amended to
spacifically bring out that ressrva-
tion will be applicabls for vacancies -
fillad by promotion alss, The action
taken by the cadrs authoritias viz,
the Department of Personnsl and the
Department of Statisties was, however,
in conformity with the accapted
Government pelicy regarding reservation
for SCs and 3Ts, This condition of
service viz, reservation for SCs and
STs, was applicable to other Central
Saervices, Class I referrsed to in ruls
15 of ths said rules, It is seen that
the absence of spscific provisions in the
statutory. rulas msans that not—uwithstanding
Govt,.'s declared policy, there can be
difficultiss in implsmenting the provisions
regarding reservations for SCs and 5Ts

in vacancies filled by promotion and

such action can be contested in courts

of law, Since 1973 and up to the end of
1987, promotions applying the reservation
orders have bsen made from Grade IV to

Grade III in respect of 33 SCs/STs officers
and the vacanhcies for which such officers

. were not available have besn carried
forward, The absence of a statutory

cover will jeopardise not only the
promotions mads but also the carrying
forward of the reservad vacancies,

This will result not only in non-
implementation of the Governments

declared objactives but also drastically
affect the sffective strength of officers
belonging to these communities in service,
As the rsservation policy has in practice
been applisd, no officer belonging to the
general category has in.fact been appointed
- to vacancies to which S€s/S5Ts officsrs should
have bsen posted, Retrospective amendment
of the rules will enabls the SCs/5Ts
officers promoted to continue to enjoy the
benefits of the promotion and also ensursa
that the ressrved vacancies carried

forward are validly filled by candidatss
belonging to Scheduled Castes/Scheduled
Tribes in future, To the extent that it
could be argued that the promotions made

in the past did not have the backing of
_the specific provisions in the ruls, the
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officsrs beslonging to the genaeral

category have bssn deniad promotion

in the past and the retrospsctivs

amndment Will confirm the position.

The retrospsctivs amendment has,

thersfore, become necessary to givs

effect to the Government's policy on

raservation for Schedulsd Castss/

Schaduled Tribes as enjoindd-on the

Government by the Conmstitution., The

retrospective amendment, howsver,

will not have the effect of withdrawing

any benefit of promotion actually

enjoyed by any person baelonging to ths

general category,”
3. The background to this amendment may now be
stated, Although prior to 20.2.1989, the Rules
did not provide for reservaticn of vacancies for
Scheduled Castes and §cheduled Tribes, promoticne
were actually made to Grade 111 by reserving
vacancies in their favour, Promotion orders
vere issued on 22 5,986, 1 .9.1987 and 24 11 1987,
The applicant was not affecked by the first tuwo
promoticons 28 no one junior to him was promoted.
He was affected by the third promotion inasmuch
as peréons junior to him superseded him. Aggrieved
by this action of the Government, the applicant
filed OA No ,336/88 at the Calcutta Bench of the
Tribunal, This OA was decided om 26.11 1988, The
applicant'’s plea that the ressrvation of vacancies
was contrary to the statutory rulss was upheld,
Housver, instead of quashing the promoticn orders,
the Tribunal directed that the applicant will be |
deemed to have bsen promoted tc Grade ITI with
effect from 24 11 .1987 whén persons junior to him
were promoted and he was directed tc be placed

above those juniors to him promoted by the said

order, On 20.2.989, the Government issuved the

\
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impugned notification amending Rule 13 with effect
from 27 411972, Thereafter, the Union of India

filed Special Leave Petition No 5793 of 1989 in

the Supreme Court to challsnge the order of the

Calcutta Bench of the Tribupal, The Special Leave
Petition was allowed aﬁd was converted into Civil
Appeal No 3844 of 1989. One of the pleas raised
on.behalF of the Government was that in view of
the amendment effgcted by notification dated

20,2 .1989, the claim of the applibantVCUUId not

be sustained and the judgement of the Tribumal

was liable to be set asids.

4., The applicant filed Writ Petition No 1030

of 1990 in the Supreme Court under Article 32

of the Constitution challenging the ccnstitutional

validity of the amended rule: . On 9.11.1990,
the writ petiticnp was dismissed as uiéhdraﬁn,
reserving liberty to the applicant to approach

the Tribumal for redressal of his alleged grievancs.

 On 27 11,1990, the present OA was filed . Government's

Civil Appeal No 3844 of 1989 was decided on 14 .7 1994 .
The appeal was dismissed and it was held that
the = retroaetivity: ‘given to amerded Rule 13

was unconstituticnal . Accordingly, the nctification

te the extent it gave retrOSpsctivity;tb amended

Rule 13 Qaé quashed . Since the instaét DR uwas
filed before the de;ision of ths Unioﬁ of India's
appeal by the Supreme Court, the applicant challsnged
the vires of the amended rule’ on the grcund of
retrospectivity alse. He had . ° raised other

grounds also to challenge the constitutionality

of the amended provisions which will be noticed

\
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hereinafter. After the decision of the Supreme

Court, the challenge based on reszroactivity

of the Rule has become infructuous.

Se

Regarding the unconstitutionality of the

amended Rule, the challenge of the applicant is

as follows:

(a)

The amendment has been made in exercise

of the power conferred by the proviseo

to Article 309 of the Constitution; the
exercise of this power has to be in
accordance with the well-settled

principles of law; one of these principles

is that there should be nexus between the
exercise of power and the objective sought
to be achieved; from the explanatory

note to the amended Rule, it is evident that
the objective of the amendment is to
legalise the action of the Government

which was otherwise illegal. This objective,
the amendment fails to achisve as the
Calcutta Bench of the Tribunal has already upheld
the applicant's contention that the promotion
of Scheduled Caste and Scheduled Tribe
officers by reservation of vacancies in
their favour was illegal and the judgment of
the Tribunal has been affirmed by the Supreme
Court;

‘The amended rule itself does not provide

for reservation of vacancies in favour of
the Scheduled Castes and Scheduled Tribes:,
It provides for giving effect to the

orders issued on the subject by the Government

from time to time. Reservation in promotions

\



is provided for in Office Memorandum dated
27 11 1972, This executive instruction
provides.For\resepvation inlpromotions
where criterion for promotion is ‘seniority-
cum-fitness', Substantive provision for
promotion in the Rules is Rule 8(1)(b)(3i)
which prescribes the criterion of 'seniority
- rejeii}oq gf the )
subject to&dnflt . The amendment neither
rabrogates: the said ruls nor dilutes its
effecg,inasmuch there is no nor-.Obstantate
clause in the amendment , It is  settled

that
law/an exscutive instruction cannot prevail

0ve§’a statutory rule, Therefore, ths
impugned amendment achieves no purpose.,

In support of the proposition that executive
instruction: cannot supersede statutcry rule:

or hzve precedence over it, the applicant

cites:

(1) Sant Ram Sharma Vs . State of Rajasthan
and others ( AIR 1967 SC 1910);

(2) Ghuman Singh Vs . State of Rajasthan
((1971) 2 sCC 452);

{3) C.C Padmanabhan and others Vs, The
Director of Public Instruction and
others ( 1980 (2) S.L.R.599);

(4) P.V .S Janardhan Rao and others Vs,
Union of India and others (1981(3)
S.L.RBE1G );

(5) Amar.Singh Clare, Asstt .Excise and
Taxation Officers & othsrs Vs,
State of Haryama & others (1987(3)
S.L.R.13);

L
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(6)  Union of India and others Vs.lsomasﬁndaram

Visuwanath and others ( (1989) 1 scC 17s5) .

(C) Proviso to Rule 8(1)(b)(i) has alsc not either been
aborgafed or diluted - Whenever rsssrved
candidater is given promotion £d réserved
vacancy “‘all persons senior tﬁ him will
alsc have to be considered for prohotion. The

rule, therefore, achisves no purpose.

(D) The posts in 1SS are "Scientific and Technicall
and in such posts, the policy of réservation
cannot be applied ., For the proposition that
the posts are "Scientific and Technical',
the applicant has placed reliancefupon the
opinion of eminent authors, dictionariesy
judicial decisiop, Office Nemoranda and
affidavit filed on behalf of the Government
in SLP(Civil) No.11543 of 1987( Cabinet
Secretary and another Vs ,Bhauwani Shankar
Kapila and others). The Office Memoranda
relied upon are No.9/2/73-Estt(SCT) dated
23 6 2975 and No .85/11/CF -61(1) dated
28121961, The judicial decision relisd
upon is Indira Sawhney & ors. Vs, Union of
India & others ( 3T 1992(6) SC 273) .

(¢) Amendment is based on incorrsct and mislecading
facts . The applicant has identified as many
“as 15 sentencas in the QXplanatorQ me morandum
which, according to him, contain incorrect
0T misleading statements,

(F) The amendmant is violative of Articla 335
of the Constitution which requires the
reservation to be made with due regard to
maintenance of efficiency in service. The
applicant has placed on record a chart showing
the seniority position of general category
officers in the seniority lists of 85 .1986

and 271 1993 . With reference to the seniority

dosifions feflected in these tuo' lists, the

)
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applicant points out the extent of downgrading
sufferad by the general category officers

on account of out of turn promotions given

‘to Schedulad Caste and Scheduled Tribe

of ficers by reservgtibn of vacancies ., The
minimum downgrading, according to this chart,

is to the extent of 139 and maximum to the

extent of 325, It is pressed that this largs
scale supersession of gsneral category officers
by Schedulad Caste and Schedulad Tribe officers
will lead to disenchantment, chaos, inefficiency,
misgivings and misunderstandings in the servics
and it will also defeat the purposa of reservation
which is to bring about squality and not in-
efficiency .,

(G) The amendment sesks to forfeit vested and
accruad rights . Right of considaration for
promotion is a-vestied right though promotion
may not be, '

6. The application has beasn opposad on behalf of
the Central Government and on behalf of Respondenﬁs 3 &7,
Shri Shiv Kumar and Shri moﬁi Chandra respectively, who
are officsrsteliming to the ressrved catagory . 0On behalf
of the Cantr;l Government, counter reply has besn filed
by Shri R.M.Sundaram. Respondents 3 & 7 have filed their
separate reply.- ., The applicant has filed separate rsjoinders

to the two repliss,

7o ‘ In the counter reply of the gentral Government,
two preliminary objections have been raised, one relates

to limitation and the othsr'tﬁ non-exhaustisn of alternativs
remedye - . If is then stated that the 1SS Rules,as originally
enforced, did not contain a clause ressrving vacancies at ths

stage of promotion as at that time the policy of the Government

L
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was to confine reservatiom: at the stage of direct
recruitment only. Later, the Government policy
changed and the reservations was.made appllcable

at the stage of promotion also. With effect from
July 1973, ctiterion of promotion from Grade IV to
Grade III was changed From'.' selection ' to. 'non-
selection' and reservation was also introduced at

the stage of promotion, With effect from 15 .8.1981,
percentage oF direct recruitment to Grade IU”ués
fixed at 60% i .. less than 66 2_,% and the
reservation becams appllcable in promotlon to

Grade 1V also. Thus in promotlon to Grade III
reservation became applicabla from July 1973 and

in promotion to Grade 1V frﬁm August 1981 ., Rpart

from ralslng thess pleas, no attsmpt has been

made in the reply to mest the challenge ralsed by

the applicant-on merit , It has been stated that

the hearing deserves to be deferred as the matter

was engaging the‘attenﬁion’df the Supreme Court,

It needs to be poinﬁed'out that the present
~application was filed after the applicant had
withdrawn his Writ Petition which was pending

in the Supreme Courf»uith a view to fils the

present application, Even then the challangg raised
by the applicant on merit was not met in the reply.
The Supreme Court decidéd\the appsal directéd'
against the judgem2nt of thé Calcutta Bench on

14 71994, Thereafter, the case was listed on 3,2.1995
and 6 .,2.1995. No request was made for Flllng Suppll-
mentary or additiomal reply., 0On 13.2,1995, arguments

of the applicant were heard and wers concluded. tven
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at this stage, no additional reply was filed nor
a prayey was made for grant of time fo fils reply,
At the conclusion: of‘applicant's argumenfs, the
only prayef made by the learned counsel for the
'Centrai Govarnment was that he may be heard on
the succseding day, The case was adjourned to the
succeeding day, On the néxt day, the léarned counssel
for the Governmeﬁt started his rsply. It was only
during the course of reply that he prayea for time
to file sﬁpplementary reply { This prayer uwas rejected
as we wers of the opinion tﬁat the Central Government
- had sufficient time since the pronouncement of tﬁe
| judgement by the Supreme Court to file the supplementary

reply,

8. ‘ ﬁe'may now examine the uritten defence filed
by Respondents 3 & 7., The preliminary objections

of noneaxhaustion of alternativs reme€ly ~ has been
raised on bshalf of these respondents also, It is

- then stated that the conditions of servics are
govarned'not only by rules framed in exerciss of the
power conferred by the proviso to Article 309 of the.
Constitution but also by the general orders issued

by the Goyernment from time to time, particularly the
orders referabls to Articlss 16(4), 46 and 335. The
orders referable to thess Articles, the respondents
contend, have statutory force. The futher defence
raised is as follows: ~7

Prior to 27 .11 .1972, the policy of ths
Gouefnment was to confine resarvation
at the stage.of dir;ct recruitment only;

Raservation was not applicable at the

stage of promotion} it became applicabla

\



- 14 - - ff%?
Y

to promotion uifh the issue of Office
Memorandum No .27/2/71-Estt/(SCT) dated
27,11 1972, In view of this Office
Memorandum, reservation of Vacancies for
Schsdulad‘Casts and Scheduled Tribe
officers became available at the stage
of promotion im all Class I,‘Clags 11,
Class III and Class IV posts, Grades
or Serﬁices subject to tWa conditions:

(i) criterion for promotion was
seniority subject to fitness; and

(ii) the slement of direct recruitment
did not exceed 50 .

In order t§ give effect to the Office
Memorandum dated 27 11,1972, 1S9 Rules

were amended on 7.7 1973 wheréby the
criterion for prometion to Grade I1I

was changed from selection to seniority
subjéct to rejection of the unfit . Even
without amendment ofiRule 13, the reserwation
in promotion became applicable in view of
‘the Office Memorandum dated 27.11.1972. The
amendment &t Rule 13 doss nothing except

W resmove the scops for misintérprstation.
Dh 18.3.1990, the Department of Personnel

issued certain guidelines . It wvas provided

when _ :
that/promotion is to bs mads on the basis
L word

of merit,the/ *selection' should be used and
when it is to be made on the basis of seniority
subject to rejection of the unfit, the word

'non-selection' may be used, In view of the

|2
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amendment effected on 7.71973 read'uith

guidelines dated 18.,3.,1990, ths criterion

for promotion from Grade IV to Grade III

is "non-selection' Y. The Government orders

or Office Memoranda on reservation have to be

read as ihcorporated_in the Rules ., The x

explanatory memorandum at the foot aof

amended Rule 13 does not contain any:incorrect'
or misleading statement . The applic;nt.has
npt achired any vested right which hay be
said to have been forfeited by the impugned

amendment . Cabinet Sécrétariat's order dated

28 121961 applies to posts which are Tachnical

as well as Scisntific. Ths classification of

the posts as Scisntific and Technical has to

~be done by the cadre controlling authority,

In the present case, the cadre controlling
authority has not classified the posts inm

1SS as Technical and Scientific, In:tha'

absence of such a classification, the IS?

postémcgnnot be described as Scisntific

or Technical.

Limiéat;cn'and.ngg—exha”stigg of remedies

Both thess preliminary objection# are

misconcsived, No statutory remedy is prescribed under

the rules to challenée the vires of the rules, Acccordingly,
the épplicant was not cbliged to make any representation
before any éuthority prior to approaching the Tribumal .
Section 20(1) of the Administrative Tribungls’aét, 1685,

which is obviously relied upon by the contestihg respondsnts

M



reads és folleous:

" A Tribunal shzll not ordinarily admit

an application unless it is satisfied
that the applicant had availed of all
the remedies available to him ynder
Lhe relevant service guleﬁ as to

redressal of grievances ."

( emphasis supplied)

From the emphasised portion, it is clear that the bér
creéted by thé above provision applies te alternativs
remedies prescribed under the service rulss, Qur
attention haé rnot been invited by the lsarned counssl
for the respondents to any service rule which prescribes

remedy for challenging constitutional vires befors

any authgrity,

16, The notificaticn by which Rule 13 has been amended
vas issued on 28.,2.1989, The applicant preferrsd Writ
Petition before thair Lordships of the Supreme Court

to challenge the conmstituticnal vires of the notiFiCaticn;
The matter remained pending in the Supreme Court till

9 11 1990 when the applicant was permitted to withdraw

the Writ Petition with liberty tc approach the Tribunal .
The applicant filed the imstant application in the
Tribunal on 27 11,1990, The amended provision provides

a continuing cause of action to the applicant . Further,
we are cof ths ecpinion that in the facts angd circumstancss
of the present case the bar of Secticn 21 cannct be applied
against the app;icant’as he was diligently pursuiﬁg

his remedy before the Supreme Court . S:ince the applicant’s
grievance uas based on alléged.violation of Fundamental
Rights, it cannct be said that his approach to Sgpreme
Court uwas misconceived. OFf course, their Lordships

had the discretion to entertain the Writ Petition and

X.
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proceed with its hearing or to direct examination of the
applicant's grievance initially by the Tribunmal. Their
Lordships preferred examination of the grisvance initially

by the fribunal.

11. In view of the above, both the preliminary objecticns

are overruled,

12, We may now proceed to take up the applicant's grounds
of challenge in the order in which they have been stated,
Ground 'A° A % -

We are unable to accept the submission of the applicant

that the object of the amendment is to legalise the acticon

of the Government which was otherwise illegal; That may be
true of the retroactivity given to the amendment but that is nof

ture of the object of amending the rule., The object of

- amending the rule is to give statptory sancticn to the polic;

y

of reservation in promstien which had already been adopted
as far back as 1972, The ground raised is, thersfors,

misconceived ,

Ground 'B',

It is indeed tfue that an executive insﬁructicn cannot’
supersedﬁ a statﬁtory rule but when an executive instructicn
is adopted by a statutmT&* ruls it ceases tojbe a mere
executive lnstructlon, it becomes a part of the ruls, Uhan
the amerded Rule 13 provides that appolntments to the service

shall be made subject te the orders relating to reservation

For Scheduled Castes and Scheduled Tribes 1ssuad by the

Central Govsrnment from time to time, such o;ders are deemeé
to be incorporated im Rule 13, Such ordersiby virtus of the
impugned amendment have acquired statutory étatus. None
of the authorities cited by the applicaﬁt lajs doun that
even after adoptian of the executiveiinstruction through

statutory notification, it will not acquire statutory status.
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The authorities cited do not , therefore, reguire detailed

examination,

13, It also needs to be pointed out that an admipistrative
order directing reservation of vacancies in favour of
Scheduled Castes and Scheduled Tribes is referable to
Articles 16(4), 46 and 335 of the Constitution., Such an
order cannot be treated as a mers executive instruction.

it hag statutory status(See JT 1992 (6)S.C. 273 - Irdira

Sauhney and Ors . Etec. Ete, Vs. Upion of India and Ors, Etc,
v \
Etc,} It has been observed in paragraph 736 at page 597 of

~the report as follous:-

*The words "order", "bye-lau", "rule" and "regulation®
in this definition are significant . Reading the
definition of "State! in Article 12 and of "Lau" in
Article 13(3)(a), it becomes clear that a measure

of the nature contemplated by Article 16{(4) can

be provided not only by the Barliament/Legislature but
alsc by the executive in respect of Central/State
services and by the local bodies and "other authorities™
‘contemplated by Article 12, in respect of their

respective services ,"

Again in paragraph 737 it is stated:~

"Even textually speaking, the contention cannot be
accepted , The very use of the word "provision" in
article 16(4) is significant , Whersas clauses
(3) and (5) of Article 16 - and clauses (2) to (6)
of Article 19 - use the word "Law", Article 16(4)
uses the word "provisicn" . Regulation of service
conditions by orders and Rules made by the Executivs
was a well knoun feature at the time of the framing
of the Constitution, Probably for this reason, a
deliberate departure has been madse in the case of
clause (4) ., Accordingly, we hold, agreeing with
Balaji, that the "provision" contemplated by
Article 16(4) can also be made by the executivs
wing of the Union or of the State, as t he case may be,

as has been done in the present case,"

Grouhd 'C®,

It is a settled principle of interpretation that a



statute should be read as a whole and its different
provisions should be so read as fo bring about harmony and
not discord. It is only uwhen such a harmony is nct possible
to be brought about that obroxious provision or the whole
statute mey be struck doun. (See (1976)4 SCC 830 - NUnicip;l
Corporation of City of Hubli Vs .‘Subha.Rao Hanumat harao
Prayag and Others), In paragraph 9 at page 836 of the
regport it is observed:- |

"The stétuta must be read as a whols and every

provision in the statute must be construed with

reference tc the context and other clauses in the

statgté so as, as far as possibls, to make a
consistent enactment of the uwhole statute, "

Interpréting the rules in this manner, Rule 8 (1)(b) (i) will

have to be confined . to thes class of officers from which

promption has been mads, Thus if a general catégory officer

is promcted to higher post, all officers senior tc him in

that categoryluill alsoc have to be considered for promotion,

Similarly if a reserved category officer is premeted, all
also

officers senior to him in that category will/have tc be

considered,

14, While considering the-challenge of vires against an
amending law the principles of interpretation enjoin upon

the courts tc identify the law preveiling prior te the amendment
and the deficisncy in that law or mischief therein which

was sought tc be removed through amendment and then to make

such constfuqtion of the amending law as shall suppress the
mischieF? and advance thke purpose thereof and to suppress
subtls. inventions and evasions for continuance of the

mischief and add force and 1life to the amendment accordiﬁg

to the true intent of the authdr thersof, (See AIR 1955 SC 66
Bengal Immunity Co. Ltd Vs, State of Bihar and others, para-
graph 22) . The law prevailing prier tc amendment of Rule

13, as élready noticed, was that the policy of providing

reservation of posts For/Scheduled Castes and Scheduled Tribes

\
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Government changed and lack of provision for resservation

was not applicable in promotions . The policy o
in promotions becams a deficiency or mischisf in the old law,
This deficiency or mischief was scught tc be removed by
amending Rul§.13. If the interpretation of the applicant

is accepted, the deficiency or mischief will continue despite
amendment , Such an interpretation, the law prohibits anc

cannot , therefore, be accepted,

15. In view of the above, we are unable toc accept the
applicant?s submission that the amendment of Rule 13 achieves

no purpose,

Cround 10°%,

Annexure 1 tc the application purports to be sxtract
from the affidavit filed on behalf of the &abinet Secretary,
Union of India in SLP (Civil) No,11543 of 1987 - Cabinet
secretary and anocther Vs, Bhawani Shankar Kapila and others,

Relevant portion of the extract reads as follous:-

"The Indian Econemic Service, Rules, 1961 and ths
Indian Statistical Services Rules 1961, which are

more or less identical, were notified on 1st

November, 1961 and these services were constituted
with effect from that date by encadring Statistical
functicns in the various Ministries of the Government
of India. These Services were meant to comprise a
pool of officers having appropriate gualifications for
performing the aforesaid technical functions involved

in various posts,"
What functions were treated as techmical is not clear from

the extract, The extract is, therefore, of no assistancs,

16. The subject of Office Memorandum No .85/11/CF-61 (1)
dateé 26.12.1961, Annexure G issued from the Cabinet
Secretariat is: MClassification of posts as scientific
or technical for the purpose of granting extensions of service
beyond the prescribed age of retirement " Material portion
of this Memcrandum reads as follows:i-

¥"The undersigned is directed to invite a rsference

to the Joint Secretary to the Cabinet letter No A64/CP/

59, 60 dated December 29,1960 on above subjsct .,

b
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It was stated in that letter that the meeting of the
Committee of Secretaries held on December 20,1960,

it has been decided that for the purposs of granting
extensions of service beyond the prescribed age

of retirement , the posts which should be classified

as "Sciegntific or technical " should be thoses, the
incumbents of the exact/matural sciences or of technology,
in the discharge of their dutiss and are sngaged in

or in charge of resesarch, development designing,
canstruction, production, inspectien, survey, testing
or teaching. The Ministries/Departmants wers reguested
to prepare or revise the already prepared lists of
posts and services under their administrative control
in the light of the above decision and to forward them
to this Secretariat for sxamination by the Committee

of Secretaries,
2, 0On receipt of the revised lists from some of the
Ministries/Department , the matier was re-examined

by the Committee of Secrstaries, Having regard to the

present overall shortage of scientific and technical

personnel of all descriptions in the country, it was

decided that the definition of "scientific or technical"
posts evolved by the Committes at its mesting held on
December 20, 1960, should be liberalised so as to include
all pasts for which gualifications in the natural exact
sciences , or applied sciences or in technology are
prescribed and the incumbents of which have to usse.that
knnuledgé in the discharge of their dutiss, The lists

of posﬁs received From‘the Ministries/Department , so

far have been examined by the Committee in the light of
the revised definition and the decision taken has been
not ified to the concerned Ministries/Departments, with

copies to the Ministriss of Home Affairs and Fipance,

3, If the Ministriss/Department have any further posts
and services under their administrative control which
they wish to recommend for being classified as
Nscientific or technical™ in the light of the revised
deFiﬂitioh it is suggested that supplesmentary lists of
those posts may be prepared in the attached proforma
and 10 copies of the list forwarded to examination by

the Committee of Secrstaries.,

The lists of posts which may be ready by now on the
basis of the preuioﬁs definition need not be held over
pending re-sxamination ., 1t is requested that those lists
may be sent to this Secretariat for examination by the

Committee of Secretaries " (Emphasis supplied) .

9
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This Office Memorandum has nothing to do with Yrsg@rvation
of posts, Under this Memorandum, scigntific and technical
posts are identified for the limited purpose of extension

of sarvice beyond the prescribed age of retiresment, The
reason for granting the extension 1is not that the post is
technical or scientificy the reason is shortage of technical
and scientific personnel, There may be shortage of such
personnel in one technical or scientific speciality but thers
may not Ee shortage in another scientific or technical
speciality, It is for the Government to decide to which
»speciality the benefit of the Office Msmorandum will be
"extended, It is for this reason that the Office Memorandum
contemplates .~ - notification of the scientific or technical
posts which will be covered by it, The covarage does nof
flow automatically from the fact that the post involves
scientific or technical knouledge or work of scientific or
technical character, It is not the cass of the acplicant
that the posts coversd by I.5,.,5. Rules have besn notified
under this Office Memorandum, The Memorandum is, thersfore,

"of no assistance to the applicant,

17. The subject of Office Memorandum No ,9/2/73-Estt ,(SCT)
dated 23 .6 ,1975 issued from the Department of Personnel and
Administrative Reforms is indeed "Reservation in services for
scheduled Castes and Scheduled Tribes -~ exemption of .
scientific and technical posts." Relevant portion of this
Memorandum reads as follows:e

"ccording to the Ministry of Home Affairs 0.7,

No ,9/2/63-SCT(1), dated 2nd November, 1963, and

No 9/2/63-5CT (1) dated 17th July 1964 r=ad with 0.M,
No 9/4/69-Estt (SCT), dated 6th Oct, 1969, “scientific
and technical" posts required for conducting research
.or for organising, guiding and directing rasearch
which satisfy the conditions laid down therein,

can be exempted from the purview of the ordsrs

relating to reservations for Scheduled Castes and
Schedulad Tribes . Under the abovz orders,
exemption in respect of gazetted posts which fulfil

conditions laid down in the 0.M, referred to above,

)
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can be given by the Ministries/Departments_themselves
after obtaining the orders of the Minister concesrned

whereas in respect of non gazstted post of similar

nature , the Department of Persornel and Administrative
Reforms is to be consulted before exemption is

granéed « The qguestion whether resarvations should be
introduced in respect of the scientific and technical
posts which are so exempted from the purvieu of the
reservations for Scheduled Castes and Scheduled Tribes
under the existing orders has been under examination in
this Oepartment . In partial modification of the
instruction referred to above, it bhas now been decided
that the same scheme of reservation for Schedulad Castes
and Scheduled Tribes should cover appointments made to
scientific and technical posts upto and including the
lowest grade of Class-l in the respective services
wheraver they have been hitherto exempt from the
purview of the scheme of resarvations so far on the

ground that the posts wsve intended feor_conducting/

directing, ouiding ressarch Work, It. has alsoc been

decided that the reserved vacancies in scientific and
technical posts which would thus be brought within the
purview of the scheme of reservations for candidates
from Scheduled Castes and Scheduled Tribes need be adver
tised only once, instead of tuice, as prescribed in
Ministry of Home Affairs 0.M, No ,0/1/70-Estt (SCT),
dated 31.7.70. In the svent of non-availability of
candidates belonging to the reserved communities, the
reserved vacancies may be treated as dereserved by the

Ministry / Department concerned without obtaining theamr

~valof the Deptt , of Personnel and Administrative Reforms

%

2. To give effect to the decisions mentioned in para 1
above, Mipistries/Uepartments are requested to revisuw
the lists of scientific and technical posts under
their control which are at present exempt from the
purview of the orders relating to reservations for
Scheduled Castes and Scheduled Tribes !

(Emphasis supplied).

Office Memorandum covers "scientific and technical

posts required for conducting research or for organising,

guiding and directing research/)! The inoumbents of the

posts covared by 1.5.5. Rules do not conduct, crganise,

guide or direct research, At the most , they conduct surveys

)



~24- @

whi . . o
hich is very much different from research., Even under

this Memorandum a specific order of exemption is required to
be passed and issued, The applicant does not assert that

any such order was issusad,

18, In Indira Sawhney's case (supra), their Lordships of
the Supreme Court have referrsd to some of the posts in which
reservation is not advisabla, These posts mentioned in
paragraph 861 are as followsé= _ >

(1) Defence Services including all technical

‘posts therein but excluding civil posts;

(2) All technical posts in sstablishments engaged
in Research and Bevelopment including those
connected with atomic energy and space and
establishments engaged in production of defence
equipment;

(3) Teaching posts of Professors - and above;
(4) Posts in super-specialities in fedicine,

enginearing and other scientific and technical

subjects; and

(5) Posts of pilots (and co-pilots) in Indian

~

Airlines’and Air India,

After spumerating these five categories of posts, their
Lordships have observed that. the list given above is merely
jllustrative and not exhaustive, and it is for the
Government of India to consider and specify the service and

posts to which the Rule of reservation shall not apply.

15, 1n ovder to take advantage of the observations of their
Lordships, the applicant has indicated the nature of woTk
performed by him and his colleagues in paragraph 4,22 of the

application wherein it is stated:-

WThe Training Schedule for the Indian Statistiecal
Services Probationers, is very extensive and
training is given in the shove subjects and we
use the said subjects during the discharge of
our duties.

The .members of the Indian Statistical Service
are engaged amongst others in research, designing,

inspection, survey .nd teaching . 1 uvas employed in
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the National Sample Survey Organisaticon,
Operations Divieion from September 1983 to

March 1987, The main duty was to conduct lsrge
scale Sample_Surveys on various subjects and

to conduct fisld inspections. Later from March
1987 to July 1588, I was posted in Natiomal

Sample Survey Organisation, Survey Design and
Research Divisicn., The duties there comprised

of designing the large Scale Sample Surveys

conducted by the Field Operations Division and
conducting research for better survey Desicning
Tabulation and analysis technigues, The dutiss in
both the above offices includes trgining of Central
as well as state Governmsnt staff, Further during
my tenure as Assistant Pirector, National Sample
Survey Organisaticon, Field Operations Division, A0

Wing, Faridabad I was a member cf the Nucleus_[lesg

raroh
Eairtrt
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Cell of the office ., Besides at my present office
my duties in chort term forecasting of National
Accounts Statistics is to conduct widespread
research to evolve the optimism . forecasting
technigues ., In-my present office therei$a training
division which not only trains ISS Officers but
also conducts courses for Students of Indian
Statistical Institute and cther professicnal
Statistical Courses * '
From the above statement, the nature of research work
carried by the applicant and his collea=-gues is not clear.
Even according to their Lordships not all teaching assignuant
can be said to be of technical and scientific nature,
Their Lordships have used the expression "Profsssors znd
above', Accordingly from the mere fact that the applicant
conductad courses for students of Indian Statistical
Institute and other professional statistical courses, it
cannot be said that he was holding a technical or scientific
post, It is indeed for the Government to consider whethe:r o
particular post is of scientific or technical character ov
is
not . The material placed before usg/ insufficient for

recording -a positive opinion either way,

20, In his written note, the applicant has made refersrce

to the academic cualification prescribed by the Union

T
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public Service Commission forl entry into Indien sfatistical
Service which is Graduation in Mathematics, Statistics

or Economics . 1t is asserted that Mathematics and
Statistics ars natural/exact Sciences and Economics has
been ldng_accepted as an Applied Science, In support of
his submission, he has sited the opinion of several authors
and eminent sgholars. one of the authors has observed that
statistics "is the science of assembling, analyzing,
characterizing, and interpreting collections of data, In
this sense , statistics is a field of study, a doctrine
concerned with methematical characterizations of aggregates

- of items . Statigtics, as a science, is fundamentally a
branch of applied mathematics, just as mechanics is
mzthemetics applied to problems connected with bodies
subjects to forces ." ‘Another Prof ., has observed-

"Tha  Science of Statistics is essentially a branch of
Applied Mathemetics, and may be reéarded as matheratics

applied to cbservational data /!

It is not necessary for
us to refer to all the opinions as in our opirion it is
primarily for the Government to -consider these opinions

and pass apprcpriate orders,

21, In vieu of the above, ue express no opinion on the
question whether posts held by the officers governed by 158
Rules are scientific or technical and whether the uork
done by them is of scientific or téchnical nature, Tha?
mey be considered by the Government if the applicant make=

representation in that behalf or even otherwise,

Ground &',

As mentioned heresipmabove, the applicant has identified
as many as 15 sentences in the explanatory memorandum,
which according to him contain incorrect or misleading
facts, These sentences and the applicant's comrents

thereon contained in his written note are as mentioned
below! -~

b
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1, Rule 13 of the said
Rules provides for
reservation of 'SCs and
STs being made sxcept
in respect of posts
filled by promction,
This is because at
that time in terms of
Govermment's policy,
there was no require-
ment of providing
reservation for SCs/
STs in vacancies fill-
ed by promotion,

N

2, Rule 15 of the said
Rules housver provide
that in respect of"
matters for which no
prcvision is made in
the rules, the conditi -
ons of service will be
the same as are
applicable from tims
to time to officers of
Central Services,
Class I,

"

Applicant's_comments .

1 is submitded that this is a falsd
statement as the framers of the Indian
Statistical Service Rules never intendst
to give reservation in preomoticn, a3
is evident from the language of Ruis
13, Had the framers only desired

to follow the general rules regardirg
reservation then these words vere
tgtally redundant . It may be nated
that such an explicit exclusion of
reservation in promotion was not exist:
ing in the service rules of any other
Group 'A' (Class 1) service at that
time, The intention of the legisle
to exclude reservation in promction
for all times is further corroboratl @d
by the following fact:

On 27.11.72, the Department of
Personnel, the then Cadre Comtrollling
Authority of Indian Statistical Sevvine
issued Annexure E providing for
reservation to SC/ST in posts fil
promotion on the basis of "senior
subject to fitmess™, On this day 0=
promotion criteria tc all Grades oY
the Indian Statistical Service was
merit with due regards Lo senioriil
(fFor all other grades excepting Goote
I11,) However, on 7.7.:973 approxi -
mately 8 months thereafter, the
Depart ment of Perscnnel amendsd the
criteria for promotion from Grade
IV tc CGrade 111 to Mseniority subljiuos
to rejection of the unfit®, thoueb
making a deliberate departurs fro-
the given language of Annexure & oo
as to aveoid reservation in promoticn
in the Indian Statistical Service.
This is strengthened by the ¥
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Parct et
3 months and 20 days after this
amendment , the Department of Perscorel
inserted a previeo to all rules oo
promection providing that whenzver =
junior is considered for promotion

his senior has to be also considerac
irrespective of the fact that he may
not possess the eligible criteria

for such promsotion,

The above facts makes it clear oha-
the framers of the rule sexplicitly
desired to exclude ressrvation in
promction and that the sentencss U
and 3 of the explanatcry memoranc:d
were inccrrect,

This statement , although cocrrece,
is redundant and has no hsarting o

the facts of the amendmént and he:

no connection with any aof the provisug
of,_follouing sentences, It, rousver,
cdnveys a feeling, without saying

it in so many words, that reservallun
in promotion is thsre in the cthe:
Class I services. This is rot trun

as in no other Group A service ha:
reservation in promotion evsr baay
given, Ffurther, Rule 15 is cnly

applicable when a ryls on any
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‘Reservation in vacanciess

filled by promotion for

SCs and STs was pres=-

cribed by the Departmant
of Personnel, nodal
authority for implemznt -
ing the provisions of
the Constitution regard=-
ing protection of back-
ward sections of thse
society in 1972,

The instructions have
been given effect to
in the promotions from
Grade IV to Grade 111
of Indian Statistical
Service made on non-
selection basis since
Juns , 1973,

i

Particular issug is silent in the
Indian Statistical Sesrvice Rules,
Houfuer, in reservation in promotion
in the Indian Statistical Service this
is not so as Ruls 13 specifically

excluded ressrvation in matters of

promotion. Interestingly, the rules
are silenpt on terms of time scale
promotion, as applicable in other
Croup A services, But it is regretted
to say that the Unicn of India has not
extended time bound promotion to the
Indian Statistical Service and officer
have spent mors than 12 years in
Grade IV in contrast to 4 years in
other services,

This sentence is not completely
true as can be seen from Annexure £,
Reservation in promotion was started
Weeof, 27.11.72 only for a limited
category, i.2. only when the promotior
criteria was "seniority subject to
fitness," The whols truth was
deliberately concealed to convey an
impression on the President that
reservation in promotion was to be
applicable under all circumstances
and it was only by ovarsight that it
had not been provided for in the
Indian Statistical Service . This
deliberate concealment of facts has
created an undue influence in the
mind of the President,

1t is totally false that reservatin
in promotion was given in the Indian
Statistical Service since June, 1973,
Besides , the fact that it could not
be given under the Indian Statistical
Service Rules, it was only given for
the first time in the Department of
Statistics order dated 22,5.86.
This is eclzarly brought out in
judgment in the Supreme Court in
Union of India & Ors, Vs, Tushar
Ranjan Mpohanty & Ors, (1994)5 SCC
450=59 at pane 453 parza 7

"It is stated by Mohanty in his
counter-affidavit that the
reservation was for the first time
introduced on May 22,1986 and
thereafter on September 1, 1987 .
According to him, the sald two
orders did not affect him, The
order applying reservation qguota
was issued on November 24,1987
when respondents 2 to 9 wers promo
ted and the same was successfully
challenged by Mohanty before the
Tribumal, It has been categorical
stated by Mohanmty that until May
22, 1686 the reservation policy
was not made applicable by the
Cadre Controlling Authority in the
service and in fact no Scheduls
raste or Scheduled Tribe officer

was given out of turn promotion

X
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Befors doing so, Rule 13
of the said rules uwsre
not formally amended

to specifically bring
out that reservation

.will be applicables for

vacancies filled by
promotion also, The
action taken by the
cadre authorities viz,
the Department of
Personnel and the
Oepartment of Statistics
was, however, in
conformity with the
accepted Government
policy regarding reser-
vation for SCs and STs,

This condition of service

viz, reservation for SCs
and STs, was applicable

to other Central Servicss,

Class 1 referred to in
ruls 15 of

It is seen that the
absence of specific
provisicns in the statu-~
tory rules means that
not-uwithstanding Gout .'s
declared policy, thsre
can be difficulties in
implsmenting ths
provisions regarding
reservations for SCs and
STs in vacanciss filled
by promotion and such
action can be contested
in courts of law,

superseding the general category
officers, These averments have not
been specifically denijsd bY the Union
of India in its rejoinder M ~

This falsehood is sufficient to bias
the mind of the president and the decisic
taken based on this is bound to be mals
fidea, It is also stated that promotion
criteria from Grade IV to Grads I11 is -
made on non-selection basis, There can
be nothing which is farther from the
truth, Promotion from Grade IV to Gpade
11T of the Indian Statistical Service is
not , and -never was , to be made on non-
selection basis, Till 7.7.73, the
promotion criteria was 'merit with due
regard to seniority?! and thereafter
'seniorTity subject to rejection of the
unfit* (Annexure D, p 177 of the paper
book) , which is distinct from *none-
selection basis' as is brought out on
pp 167-163 of Paper Book, Further ths
date June, 1993 is also irrelevant as
it has no nexus with any object and

purposs of any facts in the issue,

This is totally untrue, As explained-
earlier, the policy regarding resérvatior
in promotion is not blanket and is
applicable to only a limited category of
promotion criteria, According to the
policy, there can be no reservation in
promotion in the Indian Statistical
Service as it is a technical service,
The sentences attempt to merely cover up
the wrc’hg actions of the Union of India
(Respor 2nt 1) by inducing the President
to enact a legislation based on wrong
facts .

This statemant is not true and was
countered in para 4,11 (b}, This has
not been specifically denied by the
Respondent 1 (Union of India) .

the said rules,

This statement is factually misleading
Whereas the sentence says that the
"zction can be contested in the courts of
lau®, the fact was that this applicant
had already won a case (0A 336 of 19&8)
in the Central Administrative Tribunal,
Calcutta, Furthsr, there was no absencs
of specific rules regarding reservation,
Rule 13 specifically excluded reservation
in promotion in the service, Thus, ’
Respondent 1 has tried its best to mis-
guide the pPrsesident of India, This issus
has been discussed at length at para 4,11
(c¢) and has nat been countered by
Respondent 1,

L
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8, Since 1973 and upto the = This is not trus and necessary
end of 1987, promotions averments in this regard have besn made
applying the reservation at para 4,11 (d), and this has not been
orders have been made denied by Responcdent 1, The position

from Grade IV to Grade of the applicant has been upheld by
III in respect of 33 SCs the Supreme Court in the judgment to

/STs officers and the CA. 3844 of 1989 (Union of India & Ors
vacancies for which such ,VUs . Tushar Ranjan Pohanty & Ors,
officers were not ((1994) 5 SCC 450459 at pags 453, para
available have been T

~carried forward,

9, The absence of a This statement is false and reesks
statutory cover will of the guilt complex of the Governmsnt
jeopardise not only ths Who had wrongfully provided for
promotions made but also reservation in prowmotion in one specifi
the carrying forward of  order (i.e, order dated 22 ,5.86) and
the reserved vacanciss, thave since been trying to cover up

this illesgal act, As already explained
above 4, the policy provides that there
would be no reservation in promotion in
the Indian Statistical Service as the
promotion criteria from Grade IV to
Grade 11kis different than prescribed
for giving reservation and further as
it is a technical service,

10, This will result not only This statement 1s misconceived, As
in non-implementation of per Rule 2(k) of Indian Statistical
the Government's declared Saervice Rules, 1961 "Ssrvice® is

objectives but also defined to mean the Indian Statistical
drastically affect the Service constituted under Rule 4 and
effective strength of hence includes all grades of Indian
officers belonging to Statistical Service (Annexure-L, pp
these communities in 66 of the paper book), Therefore it
sgrvice, ‘ is not understandabls as"to hou the

"gffective strength® of the officers
shall be affected by any changs in
Grades of the service officers (para
411 (2)), for example, in the Tndian
Statistical Service, there are 9 posts
at the level of Senior Administrative
Grade (equivalent to Joint Secretary)
of which B8 are in position and amcng
these 7 officers bslong to the SC/ST
category (amounting to 87 S% reservatic
Further direct recruitment te the
Indian Statistical Service in 1992

and 16593 provided for 50% and 675
reservation, which only goes to shouw
that the effective strength of the
service and proporticnal representatior
of SC/ST officers depends on the
reservation in the service as a whole
and not in any individual grade, Had
this been so, the promotion of SAG
levsl officers ueould have been
declared ultra vires, '

11, As the reservation policy As already stated earlier, and
has in practice been recognised by the Hon'tle Supreme Court
applied, no officer in the case of Unicn of India & Ors.,
belecnging to the general Vs, Tushar Ranjan Mohanty & Ors .
category has in fact been ( (1594) 5 SCC 453, para ?) reservatiol
appointed to.vacancies to policy was never applied in practlce
which SCs/STs officers  until 22.5.86, Further, if it had
should have been posted’, actually been applied, then according
: to Government of India guidelines
the posts for which SC/ST officers wsT
‘not available should have been de-

reserved after 3 years, and not doing
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S0 gagld have. heen in viclation of the
"ordained policy% of the Government of

India,

12, Retrospective amend- The retrospective amendment cannct
ment of the rules will validate the illegal promoticns given t
enabls the SCs/5Ts SC/ST officers, which is against the
officers promoted to Rules and Policies of the Government .,
continue Lo enjoy the Despite the retrospective amendment

benefits of the promoticn ?eservation in promcticen cannct be givs
and also ensure that the 1N the Indian Statistical Service as th

reserved vacarncies Executive Instructicn dated 27.,11.72
carried foruard are cannot be made applicable to the Indiar
validly filled by StatigtiCal Se?vice for various reasons
candidates belcnging to BXPlalﬁed garlier in Part B, Ffurther,
Scheduled Castes/ this sentence seems to be the objective
Scheduled Tribes in of the Retrcspective Amendment , i.e.
future , to legalise the illegal promotions of

the SC/ST officesrs . After the retrospec
tive operation has been struck down by
the Hon'ble Supreme Court in the case
of Union of India & Ors Vs, Tushar
Ranjan Mghanty & Ors ( (1994) 5 SCC,
450-459) and the promotions of the
S5C/ST officers being dsclared illegal,
this declared objective of the amend-
ment cannot be fulfilled, Thus this
amendment needs to be struck doun

as it is redundant .

13 , To the extent that it This sentence is not flase but als
could be argued that the proves the partisan attitude of
promotions made in the Respondent NoJ . Tt is stated at
past did not have the sentence 2 of the explanatory memoran-

backing of the specific dum that ‘*Rule 13 of the said rules
provisions ip the rule, provides for reservation of SCs and
the officers belonging ., - 3Ts being made except in respect of
to the general category  posts filled by pramotion ', which
have been denied promot - Contradicts the present sentence,
iomps in the past and the This contradiction and inconsistency,

retrospective amzndmsnt as can be seen, is a clear case of
will confirm the posikicn, . administrative malafide, Further,
) the sentence is incomplete and makes

) no real sense,

14, The retrospective This is mot true as the Government
amendment has , therefore, policy regarding reservation in
become necessary to promotion in the 1ndian Statistical
give effect to the Service has already been explained
Government's policy and there can be no reservation in
on reservaticn for promotion in the Indian Statistical
S5cheduled Castes/ Service,

Scheduled Tribes as
enjoined on the Govern-
ment by the Constitution,

15 , The retrospective Respondent No ., had been forced to
amendment , however, will include this sentence in the explana-
not have the effect of = tory memorandum as it is a pre-requisi
withdrawing any benefit te laid down by the Committee on
of prcmotion at¢tually Subpordinste Leqgislation of the
enjoyed by any person parliament . This would imply that
belonging to the general the prcmotion of this applicant
category . declared by the Central Administratiw

Tribunal, Calcutta in 0A. No 336 of
1988 should have been implemented

immediately . Houevsr , the Respondent
No A filed a Special Leave petiticn

in Hon'ble Supreme Court challenging

A
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the promotion of the applicant,
wherein they made a specific statement
in their rejoindsr affidavit that

this applicant would not be cavered by
the amendment, But whils arguing the
case before the Honfble Supreme Court
they argued that the retrospective
amendment would be applicable to the
applicant ( (1994} 5 SCC, 450-459 at
page 452, para 2), This contradicts
what is mentioned in this sentence and
thus proves the malafide intention

of Respondent No A,

It is submitted that the entire
amendment is based upon wrong fects,
irrelevant cenjectures and false basis
Every sentence of the explanatory
memorandum is incorrect and wholly
irrelsvant to the issue, The Presideni
of India has been totally misguided anc
the amendment is a colourable piece
of legislation, Respondent 1 has made
illegal promotions and then tried to
legalise these by way of this colour= .
abls amendment , thereby trying tc make
a 'right? from *two wrongs'. WYhat
they forgot was that two urongs
cannot make a '‘right®. Thus the
impugpﬁg;amendmsnt needs to be
struck down .

The above sentences only give the background in which

Rule 13 has been amended , Intrinsically they deo not contain
any incorrect fact, The incorrectness comes frem the
distorted meaning which the applicant gives to them , Not all
the comments made by the applicant require examipation as

the hollouness of the applicant's claim is tco apparent. Only

v A \
two of the sentences may be sxamined,

22, The applicant ‘seeks toc establish the falsity of the

‘sentence reproduced at 4 by stating that the first promotion

by reservetion of vacancies was made on 22,5,1986 and not in
June, 1973 as stated in the impugned sentence, 'his is mere
hzair-splitting of the sentesnce by the applicant, Applicability
of the reservation policy in promstion 1is one thing arnd

actual promotion based thereon is qgite another, While thg
sentence speaks of the time from which reservation policy
became applicable te promotion from Grade IV to Ggrads 111,
the applicant speaks of the first actual action based on that

policy, As already noticed hereinabove, in June, 1973, the

rules were amended so as to change the criterion of promction

L
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from selection to non-selsction so that reservation policy

becomes applicable, This is what the sentence refers to.

23, The applicant again misreads the statement at B8, The
sentence only seeks to indicats brbadly the period during which
promctions were made taking into acceunt the reservation policy
which became effective from 1973 in‘the Statistical department .
1t does not seek to mention with accuracy and specification the
period during which promotions ware actually made by application
of the reservation policy . Here alse the applicant's comment is

mere hair-splitting.

24, Apart from the fact that we are not satisfied that the
above sentences contain any incorrect or misleading fact, uwe
are also of the opinion that even by giving tc‘£hése
sentences , the interpretation given:by the applicant, the

validity of the rules is not affected,

Ground 'F' .

The effect of reservation in ﬁromotion on efficiency
in service in the context of Article 335 has been dealt with
by the g -Judge Constitution Bench of the Supreme Court in
Irdira Sawhney's case (supra) . Some of the observations mads
in that case bear réproduction, In the judgment written by
Hon'ble B P, Jeevan Reddy, 3 on behalf of himself, MH.
Kania, 63., M.N Venkatachalia and A.M. Ahmadi, 33, the following
passage from the judgment in General Mamager, Southern Railway
Vs . Rangachari, 1962 (2) SCR 586 in which right of the State to
provide for reservation in promotibn was upheld, has been

reproduced in paragraph 851 at page 648:-

" 85 providing for the resstvation of appointments
or posts under Art. 16(4), the State has to take

into consideration the claims of the msmbers of the
backward classes consistently with the maintenancs
of the efficiency of administration. it must not be
forgotten that the efficiency of administration is of
such péramount importance that it would be unwise and
impermissible to make any reservation at the cost of
efficiency of administation, That undoubtedly is the

effect of Art . 335, Reservation of appointments or

L
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posts may theoretically and conceivably mean some
impairment of efficiency;® but then it explains it away

by saying "but the risk involved in sacrificing efficiency
of administration must always be borne in mind when any
State sets about making a provision for reservation of
appointments DF.pDStSa"

Expressing dissent from the vieu that reservation is possible
in promotion, their Lordships have observed in the same paragraph

as follows:-

"We see no justification to multiply 'the risk!

which would be the conssquence of holding that reservation
can be provided even in the matter of promotion,

Uhile it is certainly‘just to say that a handicap

should be given to backward class of citizens at the

stage of initial appointment, it would be a serious and
unacceptablse inroad into the rule of equality of
opportunity to say that such a handicap should be

provided at every stage of promotion throughout their
carser, Tﬁat would m=an creation of a permanent

separate category apart from the main-stream - a

vertical division of the administrative apparatus. The -
members of reserved categories need not have to compets
with others but only among themselves, Therzs would be

no will to work, compete and excel among them, UWhether
they work or not, they tendto think, their promotion. is
assurad, This in turn is bound teo generate a feeling

of despondence and;s‘heart-burning’ among open competition
members , All thisLbound to affect the efficisncy of
administration, Putting the members of backward classes
on a fast-track would necessarily result in leap-frogging
and the deleterious effects of "lezap-frogging" need

no iliustration at our hands, At the initial stage of
recruitment reservation can be made in favour of backward
class of citizens but once they enter the service,
efficiency of administration demands that these members
too compete with others and earn promotion like all
others; no further distinction can be made thereafter

with reference to their "birth-mark", as one of the
learned Judges of this Court has said in another connectior
They are expected to operate on equal footing with others,
Crutches cannot be provigad throughout one's carser,

That would not be in the intersst of efficiency of .

administration nor in the larger interest of the nation,"
That reservation in promotion has the potential to srods

efficiency of administration was recognised in Rangachari's

L | |



case as well as in Indira Sauhney's case, The differancs betuee6
the two judgments is that whils in the former, despite recognition
of the potential, reservation in promotion was not held to be

bad in law while in the latteér it was held to be bad, All the
other Hon'ble Judges forming the Bench, except Hon'ble Ahmadi,Jd,
Who has expressed no opinion on the subject have agreed with this
view, Pandian,J has observed at page 355 as followss: -

" 10) As regards the reservation in the matter of
promotion under Article 164}, I am in agresment
with conclusion No, (7) made in paragraph 121 in
Part VII of the judgment of my learned brother

8 P Jecsvan Reddy, 3 "

25 , 1n paragraph 301 at page 380 Dr, T.K,Thommen, J has
observed:? -

"The state has a vital interest to uphold the
efficiency of administration, To ignore efficiency

is to fail the nation., Any step taken by the State

in considering the claims of members of the Scheduled
Castes and the Scheduled Tribes for appointment to
public services and posts must be consistent with the
maintenance of efficiency of administration., This
principle , as stated in Article 335, must necassarily
guide all affirmative action programmes for backward
and other disadvantaged classes of people in matters
of appointment to public services and posts,
Likewise , sfficiency being a compelling State inteest,
it must strictly guide affirmative action in matters
of admission to academic ipstitutions, and more so

in specialised.institutions of higher learning, for

in the final analysis efficiency of public
administration is governed by the guality of

sducation and the skill of the scholars, To weaken
efficiency is.to injure the natiocn, Any resarvation
made without due Tegard to the command of Article 335

is invidious and impermissible "

After making this observation Mis Lordship has made further

observations in paragraphs 303, 304 and 305 as follouss -

"It bhas been contended thit reservation can be made
not ‘only at the time of initial appointment to a
service, but also at the time of promotion to a
higher post. Although this point does not directly
arise from the impugned orders, it is too vital an

aspect of the concept of reservation under Article

L
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16(4) to be overlooked, and it requires, therafore,

to be. dealt with, albeit brisfly, and particularly

in déference~ to the submissions at the bar, This
important guestion must be considered with reference
to the overriding principle of fairness and efficiency
of adminpistration,

304, To be overlooked at the time of promotion in

favour of a person who is junior in service and having

no claim to superior merits is to cause frustration

and passionate prejudice, hostility and‘ill will not

only in the mind of the overlooksed candidate, but also

in the minds of the generality of employees, Any

such discriminmation is unfair and it caﬁses’dissatisfadtior
indiscipline. and iheFFiciency.

305, Article 335 rsquires that "in the making of

appointments to services and pasts in connection uwith

the affairs of the Union or of a State" the claims

of the members of the Scheduled Castes and the Scheduled
Tribes must be considered consistently with the
mintenance of efficiency of administration'. If

that is the constitutional mandate with regard to

the 'Scheduled Castes and the Scheduled Tribes, the

“same principle must necassarily hold good in respect

of all backward classes of citizems, The requirement -

of efficiency is an overriding mandate of the Constitution,
An inefficient administration betrays the. present as

well as the future of the nation, "

Hon'ble Kuldip Singh, J has expressed himself in

paragraph 381 at page 412 as follous:=-

"Although there is no factual material before us

but it would not be hypothetical to assume that the
resarvation in promotion - based on roster points =
can lead to various anomalies such as the person
getting the benefit of the reservation may jump ovsr
the heads of sevsral of his seniors not only in his
basic cadre but even in the higher cadres to which he
is promoted out of turn, Even otheruiss when once a
member of the backuard class has entered ssrvice via
reserve post it would not be fair to keep on
providing him easier ladders to climb the higher rungs
of the State services in preference to the general
éategory. Instead of reserving the higher posts for
in-service members of the backward class the same

should be Ffilled by direct recruitment so that those

A
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members of backward class who are not in the State-

services may cget an opportunity to enter the same "

27 . The views of Hon'ble P .8, Sawant, J are contained in

paragraph 418 at page 432 wherein it is observed:-

" For, whomsoever, therefore, reservation is made ,
the efficiency of administration is not to be
sacrificed, whateﬁer the efficiency may mean. That
is the mandate of the Constitution itself M

In paragraphs 544, 545 and 547 at pages 481 and 482, His
Lordship has observed:-

®544 ., 1t has been pointed out earlier that the
reservations of the backuard classes under Article
_16(4) have to be made consistently with the maintenancs
of the efficiency of administration., 1t is foclhardy
to ignore the conseguences to the administration uwhen
juniors supersede seniors although the seniors are

as much oT even more competent than the jUniors.

When reservations are kept in promotion, the inevitable
consequence is the phsnomenon of juniors, houever

low in the seniority list, stealing & march over their
seniors tc the promotional post, When further
reservations are kept at every promctional level, the
juniors not only steal narch over their seniors in

the same grade but also over their superiors at more
than opme higher lsvel, This has been uitnessed and

is being witnessed frecuently uherever reservations

are kept in promoticns , It is naive to expect that

in such circumstances thcse who are superseded, (and
they are many) can work with egquanimity and uith the
same devoticen to and interest in work as they did
before. Men are not saints, The inevitabls result,

in all fields of administration, of this phenomencn

is the patural resentment , heart-burning, frustration,
lack of interest in werk and indifference to the
duties , disrespect to the superiors, dishonour of the
authority and an atmosphere of caonstant bickerings

‘and hostility in the administration, Uhen, further,
the erstuhile subordinate becomes the present superior,
the vitiation of the atmosphere has cnly to be
imagined . This has admittedly a deleterious effect

on the entire administration,

545 . It is not only the efficiency of those whe are

thus superseded which deteriorates on acceunt of

such promotions, but those superseding have alsc no
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incentive to put im their best in work. Since thsy
know that in any case they would be promotsed in their
reserved guota, they have no motivaticn to work hard,
Being assured of the promotion from the beginning,
their attitude touwarcds their dutiss and tﬁeir colleagues
and supericrs is alsc coloured by this complex,
On that account also the efficiency cof administraticn
is jeopardised,
546 e _
547, The expressicn "congistently with the maintsnance
of efficiency of adminis¥ation" used in Article 335
is related not only tec the gualificatiorns of those
who are appointed, it covers all consequences to the
efficiency of administrzsticn on account of such )
appointments , They would necessarily includs the
demoralisation of those already in employment who
would be adversely affected by such appointments, and
its effect aon the efficiency cf administration. The
only reward that a layal, sincere and harduworking
employee expects and looks forward te in his service
career is promotion, If that itself is denied to
him for no deficiency cn his part, it places a
frustrating damper on his zeal to work and reduces
him to a mervous ureck, There cannot be a more
damaging effect on the administration than that
caused by an unreascnable cbstruction in the advance-
ment of the career of those who run the administration.
The reservations in promotions are, therefore,
inconsistent with the efficiency of administration

and are impermissible under the Constitution."

28, Agreeing with Hon'ble Kuldip 9ingh, J that reservation
of vacancies cannot be made at the stage of promotion and

that Rangachari's case was not correctly decided, Hon'ble
R.M, Sahai, 3; has observed in paragraph 622 at page

538 as followss =

"Constitutional sanction is to reservs for
backuard class of persons . That is class or group
interest has been preferred cver individual, But
promotion from a class or greup of employees is
not promoting a group or class but an individual,
It is one aéainst ofhar. No ferward class versus
backward class or majority agaimst minority. It
would, thus, be contrary te the Constitution,
Brother Kuldip Singh, for good and sound reasons

has rightly opined, that, Rangachari cannot be held

to be laying doun good au M
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29, - In uieuluf the above, the applicant is justified in

submitting that the impugned amendment is viaclative of

Article 335,

GCround ’G‘.

InT.R, Kapur & Ors, Vs, State of Haryana & Ors,

(1987) 1 SCR 584 it was held that the benefits acquired under

existing service rules cannot be arbitrarily and unreasonably

taken away by amendment of rules with retrospective effect

and that such amendments are subject to judicial review, It

was further held fhat'amendmant of service rules with retrcspective

effect must satisfy the test of Articles 14 and 16 (1) .
The same view was reiterated in P .D.Aggarwal and others Vs,

State of U.P. and others , (1987) 3 SCC 622,

3C. The submission of the.applicant is that promotign

may not bes a vaested right but consideration for, promotion is
a vested right and this vested right accrued to him when
he entered the service and this right cannot be taken auway

by amendment of Rule 13,

31, There is @ basic fallacy in the argument of the
applicant, The amende& Rule 13 does not deprive the applicant
of his élleged vested right té be 00n§idered for promofion.
That right remains intact, Only certain posts have been
reserved in favour of a class of officers, The result of

this reservation may be that the applicant's actual promotion
may be deléyed on account of non-avalilability of vacancies, |

The right of consideration may be taken away when elegibility

‘qualification is altered but not only when certain vacancies

are reserved in favour of a particular class ,

32, In view of the above, amended Rule 13 cannot be faulted

on the ground that it takes away a vested right of the

A

applicant,




\'-‘i‘

'In view of this observation the policy of reservation in

e

6

Conclusion,

The consequence of our finding on Ground 'F' is that
the amended Rule 13 will have %o be guashed as ultra virss
of Articlé 16(4).read with Article 335 of the Constitution,
In pafagraph 881 (8) of Indira Sawhney's judgment, their

Lordshipé have observed as follows:=-

"Reservation of appointments or posts under _
Articla 16(4) is confined to initial appointment
only and cannot extend to providing reservation

in the matter of promotion. We diresct that our
decision on this. question shall operate only
prOSpectively and shall not affect promotions
already made, whether on temporary, officiating

or regular/permanent basis, It is further directed
that whersver reservaticons are already provided in
the matter of promotion - be it Central Services
‘or StatevServices, or for that metter services undex
any Corporation, authority or body falling under
the definition of 'State® in Artizle 12 - such
reservations'may continue in opeiation for a period
of five years from this day, Within this peried,
it would be open to the appropriate authorities to
revise, modify or re-issue the relevant rules tc
ensure the achieQement of the objectives of
Article 16(4) . If any authority thinks that for
ensuring adeqguate representation of 'backward
class of citizens! in any service, class or
category, it is necessary to provide for direct
recruitment therein, it éhall be open to it do so .t

pfdmotion has to be continued for a period of five years from

the date of judgment of their Lordships., Their Lordships?
jﬁdément was reﬁdered on 16‘11.1992. The period of five years
will expire on 16,11,1997, The quashing of Rule 13 can, therafor

be effective only from 16 ,11,1997.,

Drderé

In view of the above , the Original Application is

allowsd and the impugned Notification dated 20,2,1989 is

L
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heraby Quashed. with effect from 16.11.1997. The
shall get the cost of the proceedings from the Union of
India, FéSpondent No .l , which is assessad at Rs ,1000/-

(Rupses one thousand only) .

p.J.3wCL . . J&M
(P.T. THIRUVENGADAM) (S.C., MATHUR)
MEMBER(A) ' CHATRMAN
SNS

SKS




