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CORAW :

HOW OLE SHRI 3USTICE S, C. miHUR, C.HAIRmN

HON'BLE SHRI P. T. THIRUVENGADAn, f»EnBER(A)

Tushar Ranjan f^hanty
S/0 Rabi Narayan Pbhanty,
Assistant Director,
Central Statistical Organisation,
422, Sardar Ratal Bhauan,
Sansad Pkrg,
Neu Delhi-11 0001 , Applicant

( In Person )

Versus

1, Union of India through
the Secretary,
Department of Statistics,
Ministry of Planning,
Government of India,
Sardar Patel Bhauan,
Sansad f^Urg,
Neui Delhi,

2, Pte. S. U, Uadhiua, , '
Deputy Director^ ^
Data Processing Centre,
Data Processing Division,
National Sample Survey Organisation,

^ N.I.T, Building, Gokul Path,
" Nagpur - 440010,

3, Shri Shiv Kumar,
Under Secretary,

, Cabinet Secretariat,
T Sardar Patel Bhauan,

Sansad ffeirg,
Neu Delhi-110001 .

4, Shri Pala Singh Tanck,
Assistant Director General,
Department of Posts,
Dak Tar Bhauan,
Neu Delhi - 110001.

5, Shri Kishan Singh,
Deputy Director,
C/0 The Secretary,
Department of. Statistics,
Ministry of Planning,
Sardar Patel Bhauan,
Neu Delhi - 11 0001 ,
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6, Shri Afflit 3yoti Roy,
Deputy Director,
Data Processing Division,
National Sample Survey Organisation,
25-A, Shakespeare Sarani,
Calcutta - 700017,

7, Shri l*bol Chandra,
Deputy Director,
Plinistry of Health and Family
Welfare, Nirman Bhauan,
Neu Delhi - 110011 .

8, Shri G, Fbhan Rao,
Deputy Director,
Data Processing Division,
National Sample Survey Organisation,
202, Barrackpore Trunk Road,
Calcutta - 700035.

9. Shri r^kat Singh,
V Deputy Director,

Survey Design & Research Division,
National Sample Survey Organisation,
25-A, Shakespeare Sarani,
Calcutta - 700017» ,,, Respondents

( By Sr. Advocate Shri P» H, Ramchandani for
Union of India and Respondent No,7 in person)

ORDER

Shri Justice S, C, ffethur —-

Tushar Ranjan i*bhanty, an officer of the Indian

Statistical Service ( ISS for short ) has iapproached

this Tribunal seeking quashing of the gazette

notification No, G,S,R«109(E) dated 20,2,1989

(Annexure-D) whereby Rule 13 of the Indian Statistical

Service Rules, 1961 (the Rules) has been amended

retrospectively u,e.f, 27,11,1972, The retroactivity

given to the amendment has already been quashed by

their lordships of the Supreme Court in Union of India

& Ors, vs, Tushar Ranjan P"ohanty & Ors, s (1994) 5

see 450, The surviving grievance of the applicant

is regarding constitutional validity of the

amended rule itself^;. The effect of the
t ^

amendment is to introduce reservation for Scheduled

V
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Castes and Scheduled Tribes at the stage of pror»tion

also; earlier it uas available only at the stage of

entry into the Service.by direct recruitmant »

2, The applicant uas recruited to ISS in the year

1981 through competitive examination conducted by the

Union Public Service Commission, Respondents 2, 3 and

4 uere also recruited in the same year and in the same

manner. Respondents 5 to 9 were recruited in the year

1982 through the same process. The applicant belongs

to the general category while respondents 2 to 9

^ belong to the reserved category (SC/ST), Method of

recruitment to the ISS and other conditions of service

are prescribed in the rules which have been framed

in exercise of the power conferred by the proviso to

Article 309 of the Constitution, Under these rules,

the ISS is divided into seven grades — lU, III> II»

I, Selection Grade, Super Time Scale-II' and Super Time

Scale'^I, The entry point in the Service is Grade IV,

6 0 per cent of the vacancies are reserved for direct

-4 recruitment through the Union Public Service Commission

and 40 per cent by selection from officers serving in

offices under the Government in Statistical posts,
y

^ Recruitment to the next higher grade III is made

exclusively by promotion of officers who have put in

not less than four years* regular service in grade lU,

Appointment to gradesll and I is by direct recruitment

as well as by promotion, .Appointment to the remaining

grades is made by direct recruitment as well as by

promotion according to prescribed quota. Rule 13

before its amendment read as follows s-
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"13, Reservation for Scheduled Castes
and Scheduled Tribes etc, Appointments
to the service made otherwise than bv
promotion will be subject to orders
regarding special representation in
the service for Scheduled Castes and
Scheduled Tribes issued by the Gout,
from time to time," (Emphasis supplied) ,

\
/

After amendment the rule reads thus

"13,.,, Appointments to the service
shall be made subject to the orders
relating to reservation for SCs and
STs issued by the Central Government

- ^ from time to time,"
K ^ -

^ r^terial change brought about by the amendment is that
the clause "otherwise than by promotion" has been

deleted the consequence of which is that profWjtions

which were free from the policy of the Government

regarding reservation'of vacancies in favour of SCs

and STs have become subject thereto. The amended rule

was made operative from 27,11,1972, It is this

amendment which is under challenge in the present

original application. At the foot of the notification

^ is explanatory memorandum which reads as follows s-

"The Indian Statistical Service was
constituted on .1,11 .61 and Indian Statis-

/ tical Service Rule^ 1961 were also notified
on the same date. Rule 13 of the said
rules provides for reservation of SCs and
STs being made except in respect of posts
filled-by promotion. This is because at
that time in terms of Government's policy,
there was no,requirement of providing
reservation for SCs/STs in vacancies
filled by promotion. Rule 15 of the said
rules however provides that in respect of
matters for which no provision is made
in the rules, the conditions of service
will be the same as are applicable from
time to time to officers of Central
Services, Class I, Reservation in
vacancies filled by promotion for SCs and
STs was prescribed by the Department ofPersonnel, nodal autlT^rity for inplementing
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the provisions of the Constitution
regarding protection of backward
sections of the society in 1972.
The instructions have bean given
effect to in the promotions from
Grade I\/ to Grade III of Indian
Statistical Service made on non-

selection basis since June, 1973,
Before doing so. Rule 13 of the said
rules were not formally amended to
specifically bring out that reserva
tion will be applicable for vacancies
filled by promotion also. The action
taken by the cadre authorities viz,
the Department of Personnel and the
Department of Statistics uas, however,
in conformity with the accepted
Government policy regarding reservation

f. for SCs and STs. This condition of
service viz, reservation for SCs and
STs, Was applicable to other Central

^ Services, Class I referred to in rule
* 15 of the said rules, It is seen that

the absence of specific provisions in the
statutory rules neans that not-'Uithstanding
Govt,*s declared policy, there can be
difficulties in implementing the provisions
regarding reservations for SCs and STs
in vacancies filled by promotion and
such action can be contested in courts
of law. Since 1973 and up to the end of
1987, promotions applying the reservation
orders have been made from Grade lU to
Grade III in respect of 33 SCs/STs officers
and the vacancies for which such officers
were not available have been carried
forward, The absence of a statutory
cover will jeopardise not only the
promotions made but also the carrying

V forward of the reserved vacancies.
This will result not only in non-
implementation of the Governments
declared objactives but also drastically
affect the effective strength of officers

'{ belonging to these comtiunitiss in service,
As the reservation policy has in practice
been applied, no officer belonging to the
general category has in fact been appointed
to vacancies to which SGs/STs officers should
have been posted, Retrospective amendment
of the rules will enable the SCs/STs
officers promoted to continue to enjoy the
benefits of the promotion and also ensure
that the reserved vacancies carried
forward are yalidly filled by candidates
belonging to Scheduled Castes/Scheduled
Tribes in future. To the extent that it
could be argued that the promotions made
in the past did not have the backing of
the specific provisions in the rule, the
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oFficsrs belonging to the genaral
category have baen deniad promotion
in the past and the rstrospactiva
amendment will confirm the position.
The retrospective amendment has,
therefore, become necessary to give
effect to the Government's policy on
reservation for Scheduled Castes/
Scheduled Tribes as enjoined on the
Government by the Constitution, The
retrospective amendment, houever,
uill not have the effect of withdrawing
any benefit of promotion actually
enjoyed by any person belonging to the
general category,"

3, The background to this amendment iray now ba

stated. Although prior to 20 .2 .1989, the Rules

did not provide for reservation of vacancies for

Scheduled Castes and Scheduled Tribes, promotions

were actually made to Grade III by reserving

vacancies in their fayour . Promotion orders

were issued on 22^ .1986, 1 ,9 .1987 and 24.11 .1987.

The applicant was not affecfeed by the first tuo

promotions as no one junior to him uas promoted .

He uas affected by the third promotion inasmuch

as persons junior to him superseded him. Aggrieved

by this action of the Government, the applicant

filed OA No .336/88 at the Calcutta Bench of the

Tribunal. This OA uas decided on 28 .11 .1988 . The

applicant's plea that the reservation of vacancies

uas contrary to the statutoj^y rules was upheld.

However, instead of quashing the promotion orders,

the Tribunal directed that the applicant uill be ,

deemed to have been promoted tc Grade III uith

effect from 24 .11 .1987 uheh persons junior to him

uere promoted and he uas directed tc be placed

above those juniors to him promoted by the said

order. On 29.2 ,1989, the Governmsnt issued the
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impugned notification amending Rule 13 uith effect

from 27 .11 ,1972.. Thereafter, the Union of India

filed Special Leave Petition No ^793 of 1989 in

the Supreme Court to challenge the order of the

Calcutta Bench of the Tribunal . The Special Leave

Petition uas allowed and was converted into Civil

Appeal No ,3844 of 1989 . One of the pleas raised

on behalf of the Government was that in vieu of

the amendment effected by notification dated

20,2 .1989, the claim of the applicant could not

be sustained and the judgement of the Tribunal

uas liable to be set aside .

^ 4. The applicant filed yrit Petit ion No .1 030
of 1990 in the Supreme Court under ftrticle 32

of the Constitution challenging the constitutional

validity of the amended rule . On 9 .11 ,1990,

the uirit petition uas dismissed as withdrawn^

reserving liberty to the applicant to approach

the Tribunal for redressal of his alleged grievance.

On 27 .11 .1990, the present OA uas filed. Government's

^ Civil Appeal No J3844 of 1989 uas decided on 14 .7 ,1994,
The appeal uas dismissed and it uas held that

the retypactivity; given to amersdeeV Rule 13

T uas unconstitutional. Accordingly, the notification

tc the extent it gave retrospectivity to amended

Rule 13 uas quashed. Since the instant OA uas

filed before the decision of the Union of India's

appeal by the Supreme Court, the applicant challenged

the vires of the amended rule- on the ground of

retrospactivity also , He had raised other

grounds also to challenge the constitutionality

of the amended provisions uhich uill be noticed
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hereinafter. After the decision of the Supre^
Court, the challenge based on retroactivity

of the Rule has become infructuous*

5, Regarding the unconstitutionality of the

amended Rule, the challenge of the applicant is

as follov.'SJ

(a) The cjsendfi^eint has been made in exercise
of the pov;er conferred by the proviso
to Article 309 of the Constitution; the
exercise of this pov;er has to be in

accordance with the v/ell-settled

principles of lava; one of these principles
is that there should be nexus betv^een the

exercise of power and the objective sought
to be achieved; from the explanatory
note to the amended Rule, it is evident that

the objective of the amendment is to

legalise the action of the Government

which was otherwise illegal. This objective,
the amendment fails to achieve as the

Calcutta Bench of the Tribunal has already upheld
the applicant's contention that the promotion
of Scheduled Caste and Scheduled Tribe

officers by reservation of vacancies in

their favour was illegal and the judgment of

the Tribunal has been affirmed by the Supreme

Court;

(B) The amended rule itself does not provide

for reservation of vacancies in favour of

the Scheduled Castes and Scheduled Tribes*
r

It provides for giving effect to the

orders issued on the subject by the Government

from time to time. Reservation in prcHnotions
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is provided for in Office l^smorandum dated

27 ,11 .1972 , This executive instruction

provides for reservation in promotions

where criterion for promotion is 'seniority-

cum-fitnsss • . Substantive provision for

promotion in the Rules is Rule 8(l)(b)(i)

which prescribes the criterion of 'seniority
rejection of the

subject toZunfit', The amendment neither
K'

:abr>ogat'eB3 the said rule nor dilutes its
V-

effect inasmuch there is no norr-.obstantate

clause in the amendment , It is settled
•a that

.y lau/an executive instruction cannot prevail
V

over a statutory rule , Therefore, the

impugned amendment achieves no purpose ♦

In support of the proposition that executive

instruction? cannot supersede statutory rule-

or have precedence over it, the applicant

cites:

(1) Sant Ram Sharma Us . State of Rajasthan

and others ( AIR 1967 SC 19l O) j

(2) Ghuman Singh Us . State of Rajasthan
((1971) 2 see 452);

(3) C .C .Padmanabhan and others Us , The

Director of Public Instruction and

others ( 1980 (2) S ,L .R . 599) J

(4) P .U .3 Janardhan Rao and others Us .

Union of India and others (1981 (3)

S X .R ^14 ) 5

(5) Amar^ Singh Clare, ftsstt .Excise and
Taxation Officers & others Us .

State of Haryana & others (1987(3)
3 .L .R . 13) ;

'f

v
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(6) Union of India, and others Vs . Somasundaram

Visuanath and others ( (1989) 1 SCC 175)

I

(C) Proviso to Rule 8(l)(b)(i) has also not either been

aborgated or diluted »; . Uhensver reserved

candidate;' is given prornotion to reserved

vacancy all persons senior to him uill

also have to be considered for prornotion. The

rule, therefore, achieves no purpose .

(D) The posts in ISS are "Scientific and Technical"
and in such posts, the policy of reservation

cannot be applied , For the proposition that
the posts are "Scientific and Technical'%
the applicant has placed reliance upon the

opinion of eminent authors, dictionaries.j
' judicial decision. Office rTemoranda and

affidavit filed on behalf of the Governnent

in SLP(Civil) No .11543 of. 1 987( Cabinet
Secretary and another Vs .Bhauani Shankar
Kapila and others) . The Office rbmoranda
relied upon are No .9/2/73-Estt(SCT) dated
23 .6 .1975 and No .85/11/CF-61 (1 ) dated
28 .12 ,1961 . The judicial decision relied

upon is Indira Sauhney & ors . ^s . Union of
^ India i others ( 3T 1992(6) 3C 273) .

(e) Amendment is based on incorrect and misloading
facts . The applicant has identified as many

as 15 sentences in the explanatory memorandum

which, according to him, contain incorrect
rot misleading statements,

(F) The amendment is violative of Article 335
of the Constitution uhi cti requires the

reservation to be made uith due regard to

maintenance of efficiency in service . The

applicant has placed on record a chart shouing
the seniority position of general category
officers in the seniority lists of 8^.1986
and 27 .1 .1993 . ^Jith reference to the seniority
positions reflected in these tuo lists, the

V
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applicant points out the extent of doungradincj^.
suffered by the general category officers

on account of out of turn promotions given

to Scheduled Caste and Scheduled Tribe

officers by reservation of vacancies . The

minimum downgrading, according to this chart,
is to the extent of 139 and maximum to the

extent of 325 . It is pressed that this large
scale supersession oT general category officers

by Schadulad Casta and Schadulad Tribe officers

uiill lead to disenchantment, chaos, inefficiency,
misgivings and misunderstandings in the service

and it will also defeat the purpose of resarv/ation

uhich is to bring about equality and not in

efficiency ,

(G) The amendment seeks to forfeit vested and

accrued rights , Right of consideration for

promotion is a 'vested right though promotion

may not be ,
/

The application has bean opposed on behalf of

the Central Gouernment and on behalf of Respondents 3 & 7,

Shri Shiv Kumar and $hri Plool Chandra raspectivaly, who

ars officersbslmging to the reserved category . On behalf
\

of the Central Government, counter reply has bean filed

by Shri R ,n .Sundaram, Respondents 3 & 7 have filad their

separate reply# . The applicant has filed separate rejoinders

to tha two replies ,

In the counter raply of the central Govarnment,

two preliminary objections have been raised, one relates

to limitation- and the other to non-exhaustion of alternatdva

remed,-y. • , It is then stated that the ISS Rules? as originally

enforced, did not contain a clause reserving vacancies at the

stage of promotion as at that time tha policy of the Government
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uas to confine reservation; at the stage of direct

recruitment only. Later, the Government policy-

changed and the reservation, uas made applicable

at the stage of promotion also. Uith effect from

3uly 1973, ctiterion of promotion from Grade IV to

Grade III uas changed from * selection ' to 'non-

selection' and reservation uas also, introduced at

the stage of promotion. With effect from 15 .8.1981,

psrcentage of direct recruitment to Grade lU uas

fixed at i .e . less than 66 ^ and t he^

reservation became applicable in promotion to

Grade lU also. Thus in promotion to Grade III

reservation became applicable from Ouly 1973 and

in promotion to Grade IV from August 1981 . Apart

from raising these pleas, no attempt has been

made in the reply to meet the challenge raised by

the applicant on merit . It has been stated that

the hearing deserves to be deferred as the, matter

uas engaging the attention of the Supreme Court,

It needs to be pointed out that the present

application uas filed after the applicant had

uithdraun his ^rit Petition uhich uas pending

in the Supreme Court uith a vieu to file the

present application. Even then the challenge raised

by the applicant on merit uas not met in the reply .

The Supreme Court decided the appeal directed

against the judgement of the Calcutta Bench on

14 .7 .1994 . Thereaftsir, the case uas list ed on 3 .2 .1995

and 6 .2 .1995 . No request uas made for filing supple

mentary or additional reply. On 13 .2 .1995, arguments

of the applicant uere heard and uere concluded . Even

f
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at this stage, no additional reply uas filed nor

a prayer uas mada for grant of time to fila reply.

At the conclusion: of applicant's arguments, the

only prayer made by the learned counsel for the

Central Gouernment uas that he may be heard on

the succeeding day, Ths case uas adjourned to the

succeeding day. On the next day, the learned counsel

for the Government started his reply . It uas only

during the course of reply that he prayed for tima

to fila supplementary reply^ This prayer uas rejected

as hie uera of the opinion that the Central Government

had sufficient time sines the pronouncement of the

judgement by the Supreme Court to fila the supplementary

reply,

8, Ua may now examine the uritten defence filed

by Respondents 3 & 7 , The preliminary objectionr

of nonraxhaustion of alternative remedy • has been

raised on behalf of these respondents also , It is

then stated that the conditions of service are

governed not only by rules framed in exercise of the

power Conferred by the proviso to Article 309 of the

Constitution but also by the general orders issued

by the Government from time to time, particularly the

orders referable to Articles 16(4), 46 and 335. The

orders referable to these Articles, the respondents

contend, have statutory force . The futher defence

raised is as follousJ - .

Prior to 27 .11 .1972, the policy of the

Government uas to confine reservation
I

at the stage of direct recruitment only .

Reservation uas not applicable at the

stage of promotion^ it became «pplicabla
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to promotion with the issua of Office

nsmoranduni No .27/2/71-E3tt/(SCT) dated

27 .11 .1972 . In view of this Offics

Msmorandunijv reservation of <?acancies for

Schsdulsd Casta and Schadulad Tribs

officers becatna available at the stage

of promotion in all Class I, Class II,

Cl^ss III and Class lU posts. Grades

or Services subject to two conditional

(i) crite rion for promotion uas
seniority subject to fitness; and

(ii) the element of direct recruitment
did not exceed 5C^ .

In order to give affect to the Office

1%morandum dated 27 .11 .1972, IS? Rules

uera amended on 7 .7 .1973 uhereby the

criterion for promotion to Grade III

uas changed from selection to seniority

subject to rejection of the unfit . Even

without amendment ofi Bula 13, the reseraation

in promotion became applicable in vieu of

the Offics nemorandum dated 27 .11 .1972 . Tha

amendment tcQ Rule 13 does nothing except

remove the scope for mis^interpretation .
V

On 1,8 .3 .1990, the Dapartment of Personnel

issued certain guidelines , It was provided
uhen

that/promotion is to be made on the basis
I uord

of merit,the/ 'selection' should be used and
V

uhen it is to be made on the basis of seniority

subject to rejection of the unfit, the uord

'non-selQction' may be used. In vieu of the

I
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amendmant effscted on 7 .7 ,1973 read with

guidelines dated 1 8 .3 .1990, the criterion

for promotion from Grade IV to Grade III

is "non-selection' ' . The Government orders

or Office Memoranda on reservation have to be

read as incorporated in the Rules The x ,

explanatory memorandum at the foot qf

amended Rule 13 does not contain any; incorrsct

^ or misleading statement . The applicant has

not acquired any vested right which may be

said to have been forfeited by the impugned

amendment . Cabinet Secretariat's order dated

ifk- 28 .1 2 .1961 applies to posts which are Technical

as wall as 3.ci0ntific , The classification of

the posts as Scientific and Technical has to .

be done by the cadre controlling authority.

In the present case, the cadre controlling

authority has not classified the posts in

ISS as Technical and Scientific. In the

absence of such a classification, the IS?

posts cannot be described as Scientific

^ or Technical,

9• Limitation and non-exhaustion of remedies

Both these preliminary objections are

misconceived. No statutory remedy, is prescribed under

the rules to challenge the vires of the rules. Acccordingly,

the applicant was not obliged to make any representation

before any authority prior to approaching the Tribunal ,

Section 20(l) of the Administrative Tribunals Act, 1985,

uhich is obviously relied upon by the contesting respondents
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reads as follousi

" A Trj.bunal shall not ordinarily admit
an application unless it is satisfied
that the applicant had availed of all
the remedies available to him under
.thg rsleua_n.t' ssrvice, ruXo?. as to
redressal of grievances

( emphasis suppldad)

From the emphasised portion, it is clear that the bar

created by the above provision applies to alternative

remedies prescribed under the service rules . Out

attention has not been invited by the learned counsel

for the respondents to any service rule uhich prescribes

remedy for challenging constitutional vires before

^ any authority ,

1G , The notification by which Rule 13 has been amended

uas issued on 28 ,2 .1989 , The applicant preferred Writ

Petition before their Lordships of the Su^^reme Court

to challenge the constitutional vires of the notification.

The matter remained-pending in the Supreme Court till

9 .11 ,1990 when the applicant uas permitted to ujithdrau

the Urit Petition with liberty to approach the Tribunal .

The applicant filed the instant application in the

Tribunal on 27.1 1 ,1990 , The amended provision provides

a continuing cause of action to the applicant . Further,

ue are of the opinion that in the facts and circumshances

of the present case the bar of Section 21 cannot be applied

against the applicant'as ha uas diligently pursuing

his remedy before the Supreme Court. Since the applicant's

grievance uas based on alleged violation of Fundamental

Rights, it cannot be said that his approach to Supreme

Court was misconceived , Of course, their Lordships

had the discretion to entertain ths yrit Petition and

J

V
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&
proceed uith its hearing or to direct ©xamination of the

applicant's grievance initially by the Tribunal, Their

Lordships preferred examination of the grievance initially

by the Tribunal •

l1 • In vieu of the above,, both the preliminary objections

are overruled,

12, Ue may nou proceed to take up the applicant's grounds

of challenge in the order in yhich they have been stated,

Gro u nd *A *

U'e are unable to accept the submission of the applicant

that the object of the amendment is to legalise the action

of the Government which uas otherwise illegal. That may be

true of the retroactivity given to the amendment but that is no1

ture of the object of amending the rule. The object of

amending the rule is to give statutory sanction to the policy

of reservation in promotion which had already, been adopted

as far back as 1972 , The ground raised is, therefore,

misconceived ,

Ground *B' .

It is indeed true that an executive instruction cannot

supersede a statutory rule but when an executive instruction

is adopted by a statutory; ruls it ceases to be a mere

executive instruction; it becomes a part of the rule, Uhen

the amended Rule 13 provides that appointments to the service

shall be made subject to the orders relating to reservation

for Scheduled Castes and Scheduled Tribes issued by the

Central Government from tim.e to time, such orders are deemed

to be incorporated in Rule 13, Such orders by virtue of the

impugned amendment have acquired statutory status , None

of the authorities cited by the applicant lays down that

even after adoption of the executive instruction through

statutory notification , it will not acquire statutory status,

• I - :



The authorj-ties cited do not , therefore, require detailed

examination ,

13, It also needs to be pointed out that an administrative

order directing reservation of vacancies in favour of

Scheduled Castes and Scheduled Tribes is referable to

Articles 16(4), 46 and 335 of the Constitution, Such an

order cannot be treated as a mere executive instruction,

11 has statutory status (.See 3T 1992 (6)3 ,C, 273 - Indira

SabJhney and Ors . Us , Union of India and Ors , Etc,
V ^

Etc It has been observed in paragraph 736 at page 597 of
s

the report as follous:-

^ "The uords "order", "bye-lau" , "rule" and "regulation"'
in this definition are significant . Reading the

definition of "State" in Article 12 and of "Lau" in

Article 13(3)(a), it becomes clear that a measure
of the nature contemplated by Article 16(4) can
be provided not only by the Parliament/Lsgislature but

also by the executive in respect of Central/State
services and by the local bodies and "other authorities"
contemplated by Article 12, in respect of their

respective services

Again in paragraph 737 it is statedj-

"Even textually speaking, the contention cannot be

accepted , The very use of the word "provision" in

^ Article 16(4) is significant, Uhereas clauses
(3) and (5) of Article 16 - and clauses (2) to (6)
of Article 19 - use the word "Lau", Article 16(4)
uses the word "provision" , Regulation of service

conditions by orders and Rules made by the Executive

uas a uell known feature at the time of the framing

of the Constitution, Probably for this reason, a

deliberate departure has been made in the case of

clause (4) , Accordingly, ue hold, agreeing uith

Balaji , that the "provision" contemplated by

Article 16(4) can also be made by the executive

uing of the Union or of the State, as the case nay be,

as has been done in the present case

Grouhd 'C.

It is a settled principle of interpretation that a
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statute should be read as a uhole- and its different

provisions should be so read as to bring about harmony and

not discord. It is only uihen such a harmony is not possible

to be brought about that obrtoxious provision or the uhole

statute may be struck doun, (See (1976) 4 3CC 830 - Plinicipal

Corporation of City of Hubli Us , Subha Rao Hanumatharao

Prayag and Others) , In paragraph 9 at page 836 of the

report it is observedJ-

"The statute nnust be read as a whole and every
provision in the statute must be construed uith

reference to the context and other clauses in the

statute so as , as far as possible , to make a

consistent enactment of the uhole statute."

Interpreting the rules in this manner, Rule 8 (l)(b)(i) uill

have to be confined to the class of officers from uhich

I
promotion has been made. Thus if a general category officer

is promoted to higher post, all officers senior to him in

that category uill also have to be considered for promotion.

Similarly if a reserved category officer is promoted, all
also

officers senior to him in that category uii:y;[hav8 to be

considered,

14, Uhile considering the challenge of vires against an

amending lau the principles of interpretation enjoin upon

the courts to identify the lau prevailing prior to,the amendment

and the deficiency in that lau or mischief therein uhich

uas sought to be removed through amendment and then to make

such construction of the amending lau as shall suppress the

mischief, and advance the purpose thereof and to suppress

subtle- inventions and evasions for continuance of the

mischief and add force and life to the amendment according

to the true intent of the author thereof. (See AIR 1955 SC 66'

Bengal Immunity Co. Ltd Vs . State of Bihar and others, para

graph 22) , The lau prevailing prior tc amendment of Rule

13, as already noticed, uas that the policy of providing

reservation of posts for Scheduled Castes and Scheduled Tribes
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» •
Idas not applicable in prornotions , The policy oK-t-he

Governfnent changed and lack of provision for reservation

in promotions became a deficiency or mischief in the old lau,

This deficiency or mischief uas sought to be removed by

amending Rule 13, If the interpretation of the applicant

is accepted, the deficiency or mischief will continue despite

amendment. Such an inte rpretat ion , t he lau prohibits and

cannot , therefore, be accepted,

15. In view of the above , ue are unable to accept the

applicant's submission that the amendment of Rule 13 achieves

no purpose.

Ground 'P ' «

Annexurs I tc the application purports to be extract

from the affidavit filed on behalf of the Cabinet Secratary,

Union of India in SLP (Civil) No,11543 of 1987 - Cabinet

Secretary and another Us, Bhauani Shankar Kapila and others.

Relevant portion of the extract reads as follousJ-

"T he Indian Economic Service, Rules, 1951 and the

Indian Statistical Services Rules 1961 , which are

more or less identical, uere notified on Ist

November, 1961 and these services uere constituted
uith effect from that date by encadring Statistical

^ functions in the various Ministries of the Government
of India, Thase Services uare meant to comprise a

pool of officers having appropriate qualifications for
performing the aforesaid technical functions involved
in various posts,"

What functions uere treated as technical is not clear from

the extract, The extract is , therefore, of no assistance ,

16, The subject of Office Memorandum No ,85/11/Cf-61 (l)
/

dated 26,1 2,1961 , Annexure G issued from the Cabinet

Secretariat ist "Classification of posts as scientific

or technical for the purpose of granting extensions of service

beyond the prescribed age of retirement." Material portion

of this namorandum reads as followsJ-

"The undersigned is directed to invite a reference

to the 3oint Secretary to the Cabinet letter No.leV^P/
59 , 60 dated December 29 ,1 960 on above subject.
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It uas stated in that letter that the meeting of the

Committae of Secretaries held on December 20 ,1960,

it has been decided that for the purpose of granting

extensions of service beyond the prescribed age

of retirement , the posts uhich should be classified

as "5c i e nt i f i c or technical ''' should be those, the

incumbents of the exact/natural sciences or of technology,

in the discharge of their duties and ars engaged in

or in charge of research, development designing,

construction, production, inspection, survey, testing

or teaching . The ninistries/Depart ments uere requested

to prepare or revise the already prepared lists of

posts and services under their administrative control

in the light of the above decision and to foruard them

to this Secretariat for examination by the Committee

of Secretaries,

2, On receipt of the revised lists from some of the

I^inistries/Oepart ment , the iTBtter uas re-examined

by the Committee of Secretaries, Having regard to the
•resent overall shortage of scientific and technical

personnel of all descriptions in the country, it uas

decided that the definition qf "scientific or technical"

posts evolved by the Committee at its meeting held on
December 20 , 1960 , should be liberalised so as to include
all posts for uhich qualifications in the natural exact
sciences , or applied sciences or in technology are
prescribed and the incumbents of uhich have to use.that
knoulsdgs in the discharge of their duties. The lists

of posts received from the ninist ries'/Depart ment , so
far have been examined by the (Committee in the light of
the revised definition and the decision taken has been
not if ied to the concerned Flinistries/Depart ments , uith
copies to the Ministries of Home Affairs and Finance,

3, If the PUnistries/Department have any further posts
and services under their administrative control uhich
they uish to recommend for being classified as
"scientific or technical" in the light of the revised
definition it is suggested that supplementary lists of
those posts may be prepared in the attached proforma
and 10 copies of the list foruardsd to examination by
the Committee of Secretaries.

The lists of posts uhich iray be ready by nou on the
basis of the previous definition need not be held over
pending re-examination . It is requested that those lists
may be sent to this Secretariat for examination by the
Committee of Secretaries (Emphasis supplied) .
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This Office namorandum has nothing to do uith >e^rvation

of posts. Under this r'Temorandunij scisntific and technical

posts are identified for the limited purpose of extension

of saruipe beyond the prescribed age of rstirsment , The

reason for granting the extsnsian is not that the post is

technical or scientific; the reason is shortage of technical

and scientific personnel. There may be shortage of such

personnel in one technical or scientific speciality but there

may not be shortage in another scientific or technical

speciality . It is for the Government to decide to which

speciality the benefit of the Office Memorandum uill be

extended , It is for this reason that the Office nemorandum

contemplates notification of the scientific or technical

posts ujhich uill be covered by it , The coverage does not

flou automatically from the fact that the post involves

scientific or technical kno^lodge or uork of scientific or

technical character. It is not the case of the aoplicant

that the posts covered by I .5,3 , Rules have been notified

under this Office Flemorandum, The Memorandum is, therefore,

of no assistance to the applicant,

17. The subject of Office Memorandum Mo ,g/2/73-Estt ,(SCT)

dated 23 ,6 ,1975 issued from the Department of Personnel and

Administrative R.eforn© is indeed "Reservation in services for

scheduled Castes and Scheduled Tribes - exemption of'

scientific and technical posts," Relevant portion of this

Memorandum reads as follous:-

^'According to the Ministry of Home Affairs O.M.

No ,9/2/63-SCT (1) , dated 2nd November, 1963, and
No .9/2/63-.SCT (l) dated 17th 3uly 1964 read with O.M,

No ,9/4/69-Estt .(SCT) , dated 6th Oct , 1969 , "scientific
and technical" posts required for conducting research

•or for organising, guiding and- directing research

uhich satisfy the conditions laid douJn therein,

can be exempted from the purvieu of the orders

relating to reservations for Scheduled Castes and

Scheduled Tribes . Under the above orders,

exemption in respect of gazetted posts uhich fulfil

conditions laid doun in the O.M, referred to above,
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^ can be givsn by the Minist ries/Depa rt ments themselwes
after obtaining the orders of ths Ninistsr concsrned

uhereas in respect of non gazetted post of similar

nature, the Department of Personnel and Administrative

Reforms is to be consulted before exemption is
/

granted , The question uhether reseruations should be

introduced in respect of the scientific and technical

posts which are so exempted from the purvisu of the

reservations for Scheduled Castes and Scheduled Tribes

under the existing orders has been under examination in

this Department . In partial nodification of the

instruction referred to above, it has now been decided

that the same scheme of reservation for Schedulsd Castss

and Scheduled Tribes should cover appointments made to

scientific and technical posts upto and including the

louQst grade of Class-I in the respective services

^ uheravar they have been hitherto exempt from the
purvieu of the scheme of reservations so far on the

ground that the posts usre intended for conducting/

directing, guiding research uork . It. has also been

decided that the reserved vacancies in scientific and

technical posts which uould thus be brought uithin the

purview of the scheme of reservations for candidates

from Scheduled Castes and Scheduled Tribes need be adver

tised- only ones, instead of twice, as prescribed in

[*1inistry of Home Affairs O.n, No ,1/1/70-Estt .(SCT) ,
dated 31.7,70. In the event of non-availability of

candidates belonging to the reserved communities , the

reserved vacancies may be treated as dersserved by the

Ministry / Department concerned without obtaining theappr
—ual'Qf the Deptt , of Personnel and Administrative Reforms

2, To give effect to the decisions mentioned in para 1

above , PTinistries/Oepartments are requested to review
the lists of scientific and technical posts under

their control which are at present exempt from the

purview of the orders relating to reservations for

Scheduled Castes and Scheduled Tribes,"

(Emphasis supplied) ,

This Office (%morandum covers "scientific and technical

posts required for conducting research or for organising,

guiding and directing research The incumbents of the

posts covered by I .S.S « Rules do not conduct , organise ,

guide or direct research. At the most , they conduct surveys

jL-
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uhich is very much different from research , Even under

this MefRorandum a specific order of exempt ion is required to

be passed and issued , The applicant does not, assert that

any such order uas issued ,

18, In Indira Sauhney's case (supra), their Lordships of

the Supreme Court have referred to some of the posts in which

reservation is not advisable# These posts mentioned in

paragraph 861 are as follousS-

(1) Defence Services including al1 technical

posts therein but excluding civil posts;

(2) All technical posts in establishments engaged
in Research and Development including those
connected with atomic energy and space and
establishments engaged in production of defence

equipment;

(3) Teaching posts of Professors - and above;

(4) Posts in super-epecialit ies in OTedicine,
engineering and other scientific and technical
subjects; and

(5) Posts of pilots (and co -pilots) in Indian
Airlines and Air India.

After enumerating these five categories of posts, their

Lordships have observed that, the list given above is merely
illustrative and not exhaustive^ and it is for the

Government of India to consider and specify the service ana

posts to uhich the Rule of reservation shall not apply.

19. In order to take advantage of the observations of their
Lordships, the applicant has indicated the nature of uoTk
performed by him and his colleagues in paragraph 4.22 of the
application uherein it is stated

"The Training Schedule for the Indian Statistical
Services Probationers, is very extensive and
training is given in the sbove subjects and us
use the said subjects during the discharge of
our duties .

The.members of the Indian Statistical Service
are engaged amongst others in research, designing,
inspection, survey and teaching . 1 uas employed xn

V
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^ the National Sample Survey Organisation j
Operations Division from September 1963 to
Fbrch 19 87 . The main duty uas to conduct large

scale Sample Surveys on various subjects and
to conduct field inspections . Later from Farch
1987 to July 19B8, I uas posted in National
Sample Survey Organisation, Survey Design and
Research Division. The duties there comprised

of designing the large Scale Sample Surveys

conducted by the Field Operations Division and

conducting research for better survey Designing

Tabulation and analysis techniques . The duties in

both the above offices includes training of Central

as well as state Government staff , Further during

my tenure as Assistant Director j National Sample
Survey Organisationj Field Operations Division, A.S
Uing , Faridabad I uas a merrbsr of the Nucleus Research

Cell of the office. Besides at my present office

my duties in short term forecasting of National

Accounts Statistics is to conduct uidespread

research to evolve the optimism . forecasting

techniques a I n my presjmt office there training

division uhich not only trains ISS Officers but

also conducts courses for Students of Indian

Statistical Institute and other professional

Statistical Courses

From the above statement, the nature of research uork

carried by the applicant and his collea-gues is not clsar.

Even according to their Lordships not all teaching assignnent

can be said to be of technical and scientific nature,

Their Lordships have used the expression "Professors erd

above". Accordingly from the mere fact that the applicant

conducted courses for students of Indian Statistical

Instituta and other professional statistical courses, it

cannot be said that he uas holding a technical or scientific

post e It is indeed for the Government to consider uhether a

particular post is of scientific or technical character or
is

not , The material placed before u&V insufficient for

recording a positive opinion either way ,
f

20, In his written note j the applicant has made refsrsnDa

to ths academic qualification prescribed by the Union

V
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Public Service Commission for entry into Indian S'tatistical
Service uhich is Graduation in riathematics , Statistics

or Economics. It is asserted that f^thematics and

Statistics are natursl/exact Sciences and Economics has

been long accepted as an Applied Science. In support of

his submission , he has cited the opinion of several authors

and eminent scholars. One of the authors has obser-ved that

statistics "is the science of assembling, analyzing,

characterizing, and interpreting collections of data. In

this sense , statistics is a field of study, a doctrine

concerned with nia the mat ical characterizations of aggregates

of items . Statistics , as a science , is fundamentally a

branch of applied mathematics, just as mechanics is

mathematics applied to problems cdnnected with bodies

subjects to forces." Another Rrof, has observed-

"The Science of Statistics is essentially a branch of

Applied Pfethematics , and may be regarded as mathsrratics

applied to observational data." It is not necessary for

us to refer to all the opinions as in our opinion it is

primarily for the Government to consider these opinions-

and pass appropriate orders .

21 . In view of the above, ue express no opinion on the

question whether posts held by the officers governed by ISS

Rules are scientific or technical and uhether the work

done by them is of scientific or technical nature. That

nny be considered by the Government if the applicant make.^

representation' in that behalf or even otherwise.

Ground 'E' .

As mentioned hereinabove, the applicant has identifiBd

as many as 15 sentences in the explanatory memorandum,

uhich according to him contain incorrect or misleading

facts. These sentences and the applicant's comrents

thereon contained in his written note are as mentioned

belou; - ^

I
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Sentencss

1 . Rule 13 of the said
Rules provides for
reservation of'SCs and
STs being made except
in respect of posts
filled by prornction.
This is because at
that time in terms of
Govsrnment's policy,
there uas no require
ment of providing
reservation for SCs/
STs in vacancies fill
ed by promotion.

Rule 15 of the said
Rules houever provide
that in respect of
matters for uhich no

prevision is made in
the rules, the conditi
ons of service uiill be

the same as are
applicable from time
to time to officers of
Central Services ,
Class I ,

Applir.ant's comments

11 is submitfesd that this is a fals^
statement as the framers of the Indian
Statistical Service Rules nevsr intancfec
to give reservation in prcmotionj, a-
is evident from the language of ''U-ls
13. Had the framers only desired
to follou the general rules regardirg
reservation then these words w&re
totally redundant . It may ba noted
that such an explicit exclusion of
reservation in promotion uas not exisc^
ing in the service rules of any othbi-
Group 'A» (Class l) service at that
time. The intention of the legislch.• rt
to exclude reservation in proiriGtion
for all times is further corrobcral-;-;d
by the following fact:

On 27 »11.72, the Depart mant of
Personnel, the then Cadre Controll.'.nG
Authority of Indian Statistical SeiMjint
issued Annexure E providing•for_
reservation to 3C/ST in posts fi-ll'^ i o;
promotion on the basis of "sBniority
subject to fitness" , On this day c'ne
promotion criteria to all Grades av'
the Indian Statistical Servioc was
"merit with due regards to seniori:: "
(for all other grades excepting Gr:::'o
III.) Houever, on 7 .7 3'approx:--
mately 8 months thereaftarj the
Department of Personnel amended ths
criteria for promotion from Grade
lU tc Grade III to "seniority
to rejection of the unfit", t[liT.yL'
making a deliberate departura fro .
the given language of Annexure E
as to avoid reservation in promcticn
in the Indian Statistical Service«
This is strengthened by the fact f:st
3 months and 2D days after this
amendment, the Department of Psrsc. ir.el
inserted a proviso to all rules fo::
promotion providing that uhensvex- a
junior is considered for promotion
his senior has to be also considered
irrespective of the fact that he rr.ny
not possess the eligible criterir;
for such promotion.

The above facts make it clear cha'".
the framers of the rule explicitly
desired to exclude reservatioti in

promotion and that the senbsncas L
and 3 of the explanatory mBmorandiim
uere incorrect ,

This statement , although ccrrti;
is redundant and has no bearing op
the facts of the amendment and he.-,

no connection with any or ths pi':
of^following sentences. It, hoiJBva
conveys a feeling, without sayr.nc
it in so many uords , that reseruai
in promotion is thsre in the cthoi
Class I services , This is not tru
as in no other Group A sarvics ha.;
reservation in promotion ever beef:
given. Further, Rule T5 is only
applicable uhan a rule on any

I

w'ioa
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Reservation in vacancies
filled by promotion for
SC3 and STs was prss-
cribsd by the Department
of Personnelj nodal
authority for implement
ing the provisions of
the Constitution regard
ing protection of back-
uard sections of the

society in 1972,

The instructions have
been given effect to
in the promotions From
Grade IV to Grade III
of Indian Statistical
Service made on non-
salection basis sines
Duns , 1973 .

II

Particular issua is silent in the
Indian Statistical Ssrvice Rules,
Houe\/er, in reservation in promotion
in the Indian Statistical Service this
is not so as Rule 13 speclFically
excluded reservation in matters of
promotion . Interestingly, the rules
a re silent on terms of t i me scale

promotion, as applicable in other
Group ft services . But it is regretted
to say that the Union of India has not
extended time bound promotion to the
Indian Statistical Service and officei
have spent more than 12 years in
Grade IV in cont rast to 4 years in
other services .

This sentence is not completely
true as can be seen from ^^nnexure E,
Reservation in promotion was started
u,e,f, 27,11,72 only for a limited
category, i.e. only uihen the promotior
criteria was "seniority subject to
fitness," The uhols truth was
deliberately concealed to convey an
impression on the President that
reservation in promotion uas to be
applicable under all circumstances
and it uas only by oversight that it
had not been provided for in the
Indian Statistical Service . This
deliberate concealment of facts has
created an undue influence in the
mind of the president.

It is totally false
in promotion uas given
Statistical Service since

Besides , the fact that it
be given under the Indian
Service Rules, it uas only given
the first time in the Department

that rsservatfcl

in the Indian

June , 1973 ,
could not

Statistical
for

of

Statistics order dated 22,5 ,86 .
This is clearly brought out in
judgment in the Supreme Court in
Union of India & Ors . Us, Tushar
Ranjan Pbhanty & Ors, (1994)5 SCC
45 0-59 at page 453 para ?) i

"It is stated by PTohanty in his
counter-affidavit that the
reservation uas for the first time
introduced on l^ay 22 ,1986 and
thereafter on September 1 , 1 9 87 .
According to him, the said tuo
orders did not affect him. The
order applying reservation quota
uas issued on November 24 ,1 987
when respondents 2 to 9 uera promo
ted and the same uas successfully
challenged by ftohanty before the
Tribunal, It has been categorical
stated by Mohanty that until Hay
22, 1985 the reservation policy
uas not made applicable by the
Cadre Controlling Authority in the
service and in fact no Scheduled
Caste or Scheduled Tribe officer
uas given out of turn promotion



i

-29-

Before doing so, Rule 13
of the said rules were
not formally amended
to specifically bring
out that reservation
uill be applicable for
vacancies filled by
promotion also , The
action taken by the
cadre authorities viz ,
the Department of
Personnel and the

Department of Statistics
uas , houever, in
conformity uith the
accepted Government
policy regarding reser
vation for SCs and STs ,

superseding, the general category
officers , These auerments have not
been specifically denied bv the Union

rejoinder.of India in its

This falsehood is sufficient to bias
the mind of the President and the decisic
taken based on this is bound to be mala
fida , It is also stated that promotion
criteria from Grade lU to Grade III is •
made on no n-select ion basis. There can
be nothing which is farther from the
truth. Promotion from Grade lU to Grade
III of the Indian Statistical Service is
not , and never uas , to be made on non-

. selectron basis. Till 7.7,73, the
promotion criteria was 'merit uith due
regard to seniority* and thereafter
'seniority subject to rejection of the
unfit' (Annexure 0, p 177 of the paper
book) , uhich is distinct from 'non-
salection basis * as is brought out on
pp 167-169 of Paper Book, Further the
date June, 1 993 is also irrelevant as
it has no nexus uith any object and

purpose of any facts in the issue.

This is totally untrue , As explained
earlier, the policy regarding reservatior
in promotion is not blanket and is
applicable to only a limited category of
promotion criteria , According to the
policy , there can be no reservation in
promotion in the Indian Statistical
Service as it is a technical service ,
The sentences attempt to merely cover up
the urc'ig actions of the Union of India
(Resporii 5nt 1) by inducing the President
to enact a legislation based on urong
facts ,

This condition of service .This statement is not true and uas
viz, reservation for SCs countered in para 4,11 (b) , This has
and STs, uas applicable not been specifically denied by the
to other Central Services, Respondent 1 (Union of India) ,
Class I referred to in
rule 15 of the said rules ,

It is seen that the
absence of specific
provisions in the statu ~
tory rules means that
not--uithstanding Govt .'s
declared policy, there
can be difficulties in
implementing the
provisions regarding
reservations for SCs and
STs in vacancies filled
by promotion and such
action can be contested
in courts of law.

This statement is factually misleading
Uihereas the sentence says that the
"action can be contested in the courts of
lau" , the fact uas that this applicant
had already uon a case (OA 336 of 19B8)
in the Central Administrative Tribunal,
Calcutta, Further , there uas no absence
of specific rules regarding reservation.
Rule 13 Specifically excluded reservation
in promotion in the service. Thus,
Respondent 1 has tried its best to mis
guide the President of India, This issue
has been discussed at length at para 4,11
(c) and has not bean countered by
Respondent 1 ,
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SincB 1973 and upto the
end of 1987 , promotions
applying the reservation
orders have been made
from Grade l\I to Gjade
III in respect of 33 SCs
/STs officers and tha
vacancies for which such
officers usra not
available have been

carried foruard ,

This is not true and necessary
averments in this regard have been made
at para 4,11 (d) , and this has not been
denied by Respondent 1 , The position
of the applicant has been upheld by
the Supreme Court in the judgment to
C , 3844 of 1 989 (Union of India & Ors
Ms . Tushar Ranjan f'Tohanty & Ors,

((1994) 5 see 45 0^59 at page 453 , para
7) •

9 • The absence of a
statutory cover uill
jeopardise not only the
promotions riBde but also
the carrying forward of
the reserved vacancies.

This statement is false and reaks

of the guilt complex of the Governmsnt
who had wrongfully provided for
reservation in promotion in one specifi
order (i.e. order dated 22 ,5 .86) and
have since been trying to cover up
this illegal act , As already explained
above , the policy provides that there
would be no reservation in promotion in
the Indian Statistical Service as the

promotion criteria from Grade IV to
Grade Illis different than prescribed
for giving reservation and further as
it is a technical service ,

10, This will result not
in non-implementation
the GDvernmsnt's declared
objectives but also
drastically affect the
effective strength of
officers belonging to
these communities in
service ,

only This statement is misconceived , !\s
of par Rule 2(k) of Indian Statistical

Service Rules, 1951 "fervice" is
defined to mean the Indian Statistical
Service constituted under Rule 4 and
hence includes all grades of Indian
Statistical Service (Annexure-L, pp
66 of the paper book) , Therefore it
is not understandable as''to how the
"effective strength" of the officers
shall be affected by any change in
Grades of the service officers (para
4.11 (2)). For example, in the Indian
Statistical Service, there are 9 posts
at the level of Senior Administrative
Grade (equivalent to 3oint Secretary)
of which 8 are in position and among
these 7 officers belong to the SC/ST
category (amounting to 87 .5?^ reservatic
Further direct recruitment to the
Indian Statistical Service in 1992
and 1593 provided far 50^ and 61%
reservation, which only goes to show
that the effective strength of the
service and proportional representatior
of SC/ST officers depends on the
reservation in the service as a whole
and not in any individual grade , Had
this been so , the promotion of SAG
level officers would have been
declared ultra vires ,

rvation poli
ice been

officer
the general
in fact bee

^vacancies t

s officers
been posted'^

cy As already stated earlier, and
recognised by the Hon'^ble Supreme Couri
in the case of Union of India & Ors ,
Us, Tushar Ranjan Tohanty & Ors

n '( (1 994) 5 see 453 , para l) rsseryatioi
o policy was never applied in practice

until 22.5 .86 , Further, if it had
actually been applied , then according
to Government of India guidelines
the posts for which SC/ST officers wsr£
not available should have been de-
reserved after 3 years, and not doing

11, As the rese
has in pract
applied , no
belonging to
category has
appointed to
which SCs/ST
should have

I
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12» Retrospective amend"-
ment of the rules uill
enable the SCs/STs
officers promoted to
continue to enjoy the
benefits of the promoticn
and also ensure that the
reserved vacancies

carried forward are
validly filled by
candidates belonging to
Scheduled Castes/
Scheduled Tribes in

future ,

30 Would have, been in violation of the
"ordained policy" of the Government of
India ,

The retrospsct ive amendment cannot
validate the illegal promotions given t
SC/ST officers , uhich is against the
R,ules and Policies of the Governn-ent ,
Despite the retrospective amendment
reservation in promoticn cannot be give
in the Indian Statistical Service as t^
Executive Instruction dated 27,11.72
cannot be made applicable to the Indiar
Statistical Service for various reasons
explained earlier in Part B, Further,
this sentence seems to be the objective
of the Retrospective Arr.endment , i .e .
to legalise the illegal promotions of
the SC/ST officers , After the retrospec
tive operation has been struck doun by
the Hon'ble Supreme Court in the case
of Union of India & Ors Us . Tushar
Ranjan l^ohanty & Ors ( (1994) 5 SCC^
450-459) and the promotions of the
SC/ST officers being declared illegal,
this declared objective of the amend
ment cannot be fulfilled , Thus this
amendment needs to be struck doun
as it is redundant „

13 , To the extent that it
could be argued that the
promotions made in the
past did not have the
backing of the specific
provisions in the rule,
the officers belonging ,
to the general category
have been denied promot
ions in the past and the
retrospective amendment
uill confirm the poSitian^

5-

This sentence is not flase but alsi
proves tha partisan attitude of
Respondent No ,1 , I't is stated at
sentence 2 of the explanatory memoran
dum that 'Rule 13 of the said rules
provides for reservation of SCs and
3Ts being made except in respect of
posts filled by promotion,', uhich
contradicts the present sentence ,
This contradiction and inconsistency,
as can bs seen , is a clear case of

ad mdnist rat ive malafide , Further,
the sentence is incomplete and makes
no real sense ,

14, The retrospective
amendment has, therefore ,
becorre necessary to
give effect to the
Government's policy
on reservation for
Scheduled Castes/
Scheduled T ribes as
enjoined on the Govern
ment by the Constitution#

15, The retrospective
amendment , houjever, uill
not have the effect of
uithdrauing any benefit
of promotion a^itually
enjoyed by any person
belonging to the general
category •

This is not true as tha Government
policy regarding reservation in
prom.otion in the Indian Statistical
Service has already been explained
and, there can be no reservation in
promotion in the Indian Statistical
Service ,

Respondent No ,1 had been forced to
include this sentence in the explana
tory memorandum as it is a pre—requisi
te laid^down by the conimittee on
Subordinate Legis lation'of the
parliament . This uould imply that
the promotion of thxs applicant
declared by the Central Administrative
Tribunal, Calcutta in No ,j35 of
1988 should have been implemented

• immediately . However , the Respondent
Mo ,1 filed a Special Leave petition
in Hon'ble Supreme Court challenging

X
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#
the promotion of the applicant,
wherein they nsde a specific statement
in their rejoinder affidavit that
this applicant uould not be covered by
the amend ment , But uhils arguing the
case before the Hon«ble Supreme Court,
they argued that the retrospective
amendment uould be applicable to the
applicant ( (1994) .5 SCC, 450-459 at
page 452, para 2) , This contradicts
uhat is mentioned in this sentence and
thus proves the malafide intention
of Respondent No ,1 ,

11 is submitted that the entire
amendment is based upon wrong facts,

• irrelevant conjectures and false basis
Every sentence of the explanatory
memorandum is incorrect and wholly
irrelevant to the issue , The Presidenl
of India has been totally misguided anc
the amendment is a colourable piece
of legislation , Respondent 1 has made

JjL illegal promotions and then tried to
^ legalise these by uay of this colour- .

able amendment , thereby trying tc make
a 'right' from 'tuo wrongs* , Uhat
they forgot uas that tuo urongs
cannot make a 'right' , Thus the
impugn^ _amend ment needs to be
struck down *

The above sentences only give the background in which

Rule 13 has been amended. Intrinsically they do not contain

any incorrect fact , The incorrectness comes from the

distorted meaning which the applicant gives to them , Not all

the comments made by the applicant require examination as

the hollouness of the applicant's claim is too apparent. Only

-V* two of the sentences may be examined,

22, The applicant'seeks tc establish the falsity of the

sentence reproduced at 4 by stating that the first promotion

by reservation of vacancies was made on 22 .5 ,1 985 and not in

Dune, 1973 as stated in the impugned sentence, ^his is mere

hair-splitting of the sentence by the applicant , Applicability ;

of the reservation policy in promotion is one thing and

actual promotion based thereon is quite another, While the

sentence speaks of the time from which reservation policy

became applicable to promotion from Grade lU to Grade HI,

the applicant speaks of the first actual action based on that
\

policy. As already noticed hereinabove , in Dune, 1973 , the

rules were amended so as to change the criterion of promotion
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from selection to non-selection so that reservation poTl-cy

becomes applicable. This is u/hat the sentence refers to.

23, The applicant again misreads the statement at 8. The

sentence only seeks to indicate broadly the period during uhich

promotions uers made taking into account the reservation policy

uhich became effective from 1973 in the Statistical department.

It does not seek to mention with accuracy and specification the

period during uhich promotions uere actually made by application

of the reservation policy. Here also the applicant's comfiient is

mere hair-splitting,

24, Apart from the fact that ua are not satisfied that the

above sentences contain any incorrect or misleading fact, we

are also of the opinion that even by glu-ing tc these

sentences , the interpretation given by the applicant, the

validity of the rule is not affected ,

Ground 'F' ,

The effect of reservation in promotion on efficiency

in service in the context of Article 335 has been dealt uith

by the 9-3udge Constitution Bench of the. Supreme Court in
Indira Sauhney's case (supra) . Some of the observations tnada

in that case bear reproduction. In the judgment written by

Hon'ble BP , Jeevan Reddy , 3 on behalf of himself, ri .H ,

^ Kania , C3 , n.N .Venkatachalia and A.fl . Ahmadi , 33, the follouin

passage from the judgment in General Manager , Southern Railway
Us. Rangachari, 1962 (2) SCR 586 in which right of the State to

provide for reservation in promotion was upheld, has been

reproduced in paragraph 851 at page 64BJ-

" "in providing for the reaarvation of appointments
or posts under Art , 16(4) , the State has to take
into consideration the claims of the members of the
backward classes consistently with the maintenance

of the efficiency of administration, it rrjjst not be
forgotten that the .3fficisncy of administration is of
such paramount importance that it uould be unwiss and
impermissible to make any reservation at the coat of
efficiency oT administation . That undoubtedly is the
effect of Art , 335 , Reservation of appointments or

g
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posts may theoretically and conceivably mean some

impairment of efficiency j" but then it explains it auay
by saying "but the risk involved in sacrificing efficiency
of administration must always be borne in mind when any
State sets about making a provision for reservation of

appointments of posts,"

Expressing dissent from the vieu that reservation is possible

in promotion, their Lordships have observed in the same paragraph

as follous:-

see no justification to multiply 'the risk' ,

uhich uould be the conssquence of holding that reservation

can be provided even in the matter of promotion,

While it is certainly just to say that a handicap
should be given to backuard class of citizens at the

stage of initial appointment , it uould be a serious and

unacceptable inroad into the rule of equality of

opportunity to say that such a handicap should be
"s

provided at every stage of promotion throughout their

career. That would mean creation of a pernnnent

separate category apart from the main-stream - a

vertical division of the administrative apparatus. The ~

members of reserved categories need not have to compete

with others but only among themselves. There mould be

no will to uork, compete and excel among them. Whether

they Work or not, they tendto think, their promotion, is

assured. This in turn is bound to generate a feeling

of despondence and 'heart-burning' among open competition

members , All thisy/bound to affect the efficiency of
administration. Putting the members of backward classes

on a fast-track would necessarily result in leap-frogging

and the deleterious affects of "leap-frogging" need,

no illustration at our hands , At the initial stage of

recruitment reservation can be made in favour of backuard

class of citizens but once they enter the service,

efficiency of administration demands that these members

too compete with others and earn promotion like all

others; no further distinction can be made thereafter

with reference to their "birth-mark" , as one of the
learned 3udges of this Court has said in another connectior

They are expected to operate on equal footing with others ,
Crutches cannot be provided throughout one's career.

That would not be in the interest of efficiency of.

administration nor in the larger interest of the nation,"

That reservation in promotion has the potential to erode

efficiency of administration was recognised in Rangachari's

I
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case as uell as in Indira Sauhnay's cass . The differance^betueen

the tuo judgments is that uhils in the former, despite rscognition

of the potential, reservation in promotion was not held to ba

bad in lau uhile in the latter it uas held to be bad , All the

other Hon'ble Judges forming the Bench, except Hon'bla Ahmadi,0,

uho has expressed no opinion on the subject have agreed uith this

vieu , Pandian , 3 has observed at page. 355 as follows

" 1 D) As regards the reservation in the matter of
promotion under Article 15(4), I am in agreement
uith conclusion No, (v) made in paragraph 121 in
Part UII of the judgment of my learned. brother
Bj3.3eevan Reddy, 3,"

25 , In paragraph 301 at page 380 Dr. T.K.Thomman, 3 has

observed: -

"The state has a vital interest to uphold the

efficiency of administration. To ignore efficiency

is to fail the nation. Any step taken by the State

in considering the claims of members of the Scheduled

Castes and the Scheduled Tribes for appointment to

public services and posts must be consistent uith the

maintenance of efficiency of administration. This

principle , as stated in Article 335 , must necessarily
guide all affirmative action programmes for backward

and other disadvantaged classes of people in matters

of appointment to public services and posts,

Likeuise , efficiency being a compelling State intarest ,
it must strictly guide affirmative action in matters

of admission to academic institutions, and more so
in specialised,institutions of higher learning, for
in the final analysis efficiency of public

administration is governed by the quality of
education and the skill of the scholars. To weaken

efficiency is to injure the nation. Any reservation

made without due regard to the command of Article 335

is invidious and impermissible,"

After making this observation His Lordship has made further

observations in paragraphs 303, 304 and 305 as follousj-

"It has been contended thdt reservation can be made
riot only at the time of initial appointment to a
service, but also at the time of promotion to a

higher post. Although this point does not directly
arise from the impugned orders, it is too vital an

aspect of the concept of reservation under Article



-35-

16(4) to be overlooked, and it requires, therefore,
to be.dealt with, albeit briefly, and particularly

in da fa ranee""" to the submissions at the bar. This
important question must be considered with reference

to the overriding principle of fairness and efficiency
of administration,

304 , To be overlooked at the time of promotion in

favour of a person uho is junior in service and having

no claim to superior merits is to cause frustration

and passionate prejudice, hostility and ill will not

only in the mind of the overlooked candidate, but also

in the minds of the generality of employees . Any
such discrimination is unfair and it causes dissatisfactior

indiscipline, and inefficiency,

305 , Article 335 requires that "in the making of

appointments to services and posts in connection uith

the affairs of the Union or of a State" the claims

^ of the members of the Scheduled Castes and the Scheduled
Tribes must be considered consistently uith the

maintenance of efficiency of administration'. If

that is the constitutional mandate uith regard to

the Scheduled Castes and the Scheduled Tribes, the

same principle must necessarily hold good in respect

of all backuard classes of citizens , The requirement

of efficiency is an overriding mandate of the Constitution,

An inefficient administration betrays the.present as

usll as the future of the nation, "

25, Hon'ble Kuldip Singh, 3 has expressed himself in

paragraph 381 at page 412 as follous;-

"Although thffre is no. factual material before us

but it uould not be hypothetical to assume that the

reservation in promotion - based on roster points -

can lead to Various anomalies such as the person

getting the benefit of the reservation may jump over

the heads of several of his seniors not only in his

basic cadre but even in the higher cadres to uhich he

is promoted out of turn. Even otheruise uhen once a

member of the backuard class has entered service via

reserve post it uould not be fair to keep on

providing him easier ladders to climb the higher rungs

of the State services in preference to the general

category. Instead of reserving the higher posts for
in-service members of the backuard class the same

should be filled by direct recruitment so that those
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# I b'
members of backuard class uho are not in the Sia^-
seruicss may get an opportunity to enter the same

27, The viaus of Hon'bls P.B, Sauant, 3 are contained in

paragraph ^18 at page 432 uherein it is obssrued:-

" For, uihomsoevSTj therefore, reservation is m.ade j
the efficiency of administration is not to be
sacrificed, whatever the efficiency may mean. That
is the mandate of the Constitution itself,"

in paragraphs 544 , 545 and 547 at pages 481 and 482, His
Lordship has observed;-

"544 , It has been pointed out earlier that the
reservations of the backward classes under Article

15(4) have to be made consistently with the maintenancs

of the efficiency of administration. It is foolhardy

to ignore the consequences to the administration uhen
, juniors supsrsede seniors although the seniors are

as much or even more competent than the juniors .

Uhen reservations are kept in promotion, the inevitable
consequence is the phsnomanon of juniors, houever
lou in the seniority list, stealing a march over their

seniors to the promotional post , Uhen further

reservations are kept at every promotional level, the

juniors not only steal march over their seniors in
the ssm.e grade but also over their superiors at more
than one higher level , This 'has been witnessed and .
is being witnessed frequently wherever reservations
are kept in promotions , It is naive to expect that
in such circumstances these who are superseded, (and
they are many) can work with equanimity and with the
safr:e devotion- to and interest in work as they did

before, l^n are not saints. The inevitable result,
in all fields of administration, of this phenomenon
is the natural resentment, heart-burning, frustration,
lack of interest in work and indifference to the
duties 5 disrespect to the superiors, dishonour of the
authority and an atmosphere of constant bickerings
and hostility in the administration, Uhen, further,
the erstwhile subordinate becomes the present superior,
the vitiation of the atmosphere has only to be
imagined . This has admittedly a deleterious effect
on the entire administration,

545 . It is not only the efficiency of those who are
thus supsrseded which deteriorates on account of
such promotions, but those superseding have also no
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incentive to put in their best in ujork . 3incsvjtji^^y

knou that in any case they would be promotsd in their

reserved quota, they have no motiuaticn to uork hard,

Seing assured of the promotion from the beginning,

thsir attitude touards their duties and thsir colleagues

and superiors is also coloured by this complex.

On that account also the efficiency of ad rr.inist rat icn

is j eopa rdised ,

546 ;

547 , The expression' "consistently with the maintenance

of efficiency of adminisFaticn" used in Article 335
is related not only to the qualifications of those

LJho are appointed, it covers all consequences to the
efficiency of administration on account of such
appointments , They would necessarily include the
demoralisation of those already in employment uho

uould be adversely affected by such appointments, and

its effect on the efficiency cf administration. The

only reeard that a loyal, sincere and hardworking
employee expects and looks forward' to in his service
career is promotion, if that itself is denied to
him for no deficiency on his part, it places a

frustrating damper on his zeal to work and reduces

him to a nervous wreck , There cannot be a more

damaging effect on the administration than that

caused by an unreasonable obstruction in the advance -

' ment of the career of those who- run the administration.

The reservations in promotions are, therefore,

inconsistent with the efficiency of administration

and are impermissible under the Constitution,"

28, Agreeing with Hon'ble Kuldip Singh, 3 that reservation

of vacancies cannot be made at the stage of promotion and

that Rangachari's case was not correctly decided, Hon'ble

R.[^, Sahai , 3. has observed in paragraph 622 at page

538 as follows j -

"Constitutional sanction is to reserve for

backward' class of persons . That is class or group

interest has been preferred over individual. But

promotion from a class or group of employees is
not promoting a group or class but an individual,
It is one against other. Mo forward class versus

•backward class or majority against minority * It

would, thus , be contrary to the Constitution,
Brother Kuldip Singh, for good and sound reasons

has rightly opined, that, Rangachari cannot be held

to be laying down good iau
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29. In uieu Df the abov/e , the applicant is justi

submitting that the impugned amendment is violative of

Article 335 .

Ground 'G» .

In T.R , Kapur &Ors . Vs . State of Haryana &Ors,
(1987) 1 SCR 584 it uas. held that the benefits acquired under
existing service rules cannot be arbitrarily and unreasonably

taken auay by amendment of rules uith retrospective effect

and that such amendments are subject to judicial revieu , It
j .

was further held that amendment of service rules uith retrospective

effect must satisfy the test of Articles 14 and 16 (1) ,

The same vieu uas reiterated in P .0 .Aggarual and others Us.

State of U.P, and others , (1987) 3 SCC 622.

30, The submission of the.applicant is that promotion

may not be a vested right but consideration for, promotion is

a vested right and this vested right accrued to him uhen

he entered the service and this right cannot be taken auay

by amendment of Rule 13,

31 . There is a basic fallacy in the argument of the

applicant. The amended Rule 13 does not deprive the applicant
• •

of his alleged vested right tc be considered for promotion.

That right remains intact . Only certain posts have been

reserved in favour of a class of officers . The result of

this reservation may be that the applicant's actual promotion

may be delayed on account of non-availability of vacancies.

The right of consideration may be taken auay uhen elegibility

qualification is altered but not only uhen certain vacancies

are reserved in favour of a particular class .

32, In vieu of the above, amended Rule 13 cannot be faulted

on the ground that it takes auay a vested right of the

applicant,

/ '

in



^ -40-
\

Conclusion.

The consequence of our finding on Ground 'F' is that

the amended Rule 13 uill have to>be quashed as ultra vires

of Article 1S(4) read uith Article 335 of the Constitution,

In paragraph 881 (e) of Indira Sauhney's judgment, their

t-ordships have observed as follousj-

"Reservation of appointments or posts under
Article 15(4) is- confined to initial appointment
only and cannot extend to providing reservation

in the matter of promotion, Ue direct that our

decision on this- question shall operate only

^ prospectively and shall not affect promotions
already made , whether on temporary, officiating

' or regular/permanent basis , It is further directed

that uherever reservations are already provided in

the matter of promotion - be it Central Services

or State Services, or for that matter services under
any Corporation, authority or body falling under

the definition of 'State' in Article 12 - such

reservations may continue in operation for a period

of five years from this day, Uithin this period,
it uould be open to the appropriate authorities to

revise , modify or re-issue the relevant rules to

ensure the achievement of the objective of

Article 15(4) , If any authority thinks that for
ensuring adequate representation of 'backuard

class of citizens' in any service , class or
category, it is necessary to provide for direct

recruitment therein, it shall be open to it do so,"

In view of this observation the policy of reservation in

promotion has to be continued' for a period, of five years from

the date of judgment of their Lordships, Their Lordships'

judgment was rendered on 16^1 ,1992 , The period of five years

uill expire on 16 ,11 ,1997 , The quashing of Rule 13 can, t.herefori

be effective only from 16 ,11 ,1997 ,

0 rd Br i

In vieu of the above, the Original Application is

allowed and the impugned Notification dated 20 ,2 ,1989 is

)
. A
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harsby quashed, with affect from 16 .11 ,1997 . The ^pp^icant

shall get the cost of the proceedings from the Union of

India, Ffespondent No ,1 , which is assessed at Rs .1 000/-

(Rupees one thousand only) ,

p. -
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