g - CENTRAL ADMINISTRATIVE TRIBUN?
\'h- Ay : Principal Bench, New Delhi @
| 0.A. Ne. 245/90 Dated 24, 4 /995

HON'BLE MR, S.R. ADIGE, MEMBER (A)
HON'BLE MRS, LAKSHMI SWAMINATHAN, MEMBER (J)

L) Shri Krishan Kumar
' S/e shri Khushi Ram,
R/e Flat Ne,11, Vidhayapath Centre,
Katwara Serei, New Delhi-110016,
(By Advecate Shri Shyam B abu)  eeeeeeeee APPLICANT

VERSUS

1. Delhi Administratien,
Dslhi threugh its
Chief Secretary,

5, Sham Nath Marg,
Delhi,

2, Commissiener of Pelice,
Pelice Headquarters,
Indraprastha Estate,

New Delhi-110002,

3., Dy, Cemmissiensr of Pelice,
Crime Branch, Pelice Hqrs.,
Indraprastha Estate, /
New Dslhi, 110002,

(By Advecate Shri Rajindra Pandita) cce.e.. RESRONDENTS

JUDGEMENT

BY HON'BLE MR, S.R, ADIGE, MEMBER (A)

In this applicatien, Shri Krisgan Kumr,k
ASI (Ministsrial), Delhi Police’has prayad/\agdirccthn
te the respendents te ;tmoto him as ASI w.e,.f, 4.12.31,
the date when his juniers were promtdbuith all

. censequsntial benefits,

2. The applicant jeinsd service as a constable
on 1,4.,67 and was premeted as Head Censtable (Ministerial)
on 1,4,1970 and was confirmed w.e,f, 20.10.73.
In Ssptember, 1976 disciplinary actien was initieted
against him en the charge that he visted the
res idence of ene Shri Praveen Kumar en 2,1.,76 and

elorming 4
again en 4.1.76,-““ te be an Inspecter/Sub -
Inspecter ef Pelice and miskshaved with Shri Pravesn
Kumar's family members and demanded Rs.200/-

as illegal gratificatien frem h:lu,in respact of a

coemplaint alleged te be pending fer inquiry against him.
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The applicant was suspended by ths erder dated 14.4.76,
but was reinstated by erder dated 13.1.77, The
departmen tal prncooding culminated in an erder of
uousul on 9.3.70 and the appeal was rsjected en
3. 6.78.Ahavision petitien wa s alse rejected. The
applicant challsngsd his diemissal erder in the
Delhi High Csurt, and upen the censtitutien ef C.A.T.

in Nevember, 1985, ths writ petitisn wes transferred te

the C.A.T,, Principal Bench, New Oelhi and was renumbered

T-721/85, Judgnmont in that case was dslivered by

the Tribunallﬂr;,[Slptombar, 1987, satting aside the

dismissal erder passsed against the applicent as

cenfirmed by the appellate and revisienary autherities.
4 Vide ool dokid

The applicant was roinstatodrul. 20.11.87, and the

suspensien peried was treated as perisd en duty fer all

purpeses (Annexure 'C').\ On 16,12.87, the applicant

represented feor his premetien as ASI (Ministerial)

We@ele 4012.81, 1,8, frem the date his juniers werse

se premeted (Annexure 'E'). The respendents by

erder dated 17.3.88 (Annexure °G') infermed him that

his case fer premetien has begen censidered by the

DPC, but ‘aft-r waluatiin of his ssrvice recerds, the

DPC feund him unfit fer premetien en 30,11.81,

3.3.82, 11.11.85, 20,10,86 and 15.12.67 en the basis

of sversll sssessment. Against that srder, the applicant

represented te ths Cemmissiensr ef Pelice en 16.12,88
(Annexure 'H?'), but the representatien was rojlctd
on 14,9.88 (Annexure 'I') and thereafter by letter
dated 26.12.88 (Annexurs '3!), the applicant wa s
informed that the OPC again censidered his case fer
premstien en 1,12,68, but did net recemmend his case

on the bBgais ef his everall assessment,

Vs
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3. Thereafter, ths applicant filed

CCP Ne. 10/89 cmt:wng that theugh hs hed besn
reinstated in service by ths respendents by the
erder dated 20.,11.87, he had net been given all the
censequential benefits, and had not besn put back
in the same position befere his dismissal from
service en 9.3.78 alenguwith his entitled benefits,
interests and privileges accrued to him during the
entire peried including payment ®f back wages,
premetien, senierity, etc, The Tribunal by its

order dated 29,8.89 cischarged the contempt
A Ohservi

pet ition/\intl; alig

*Tha respondents have contended that
these benefits are not admissible te the

petitioner, Oisputed questien of law

and fact arises for consideration and these
cannot bes gene into while discharging ths
caentempt of court petitien. In cagse the
patitisnar fesls that ha entitled to the
varieus allewances mentiened abovo,which
have not been given toc him by the
respondents, he will be at liberty te

file a fresh petition.in the Tribunal

in accerdance with law if so advised"™,

4, Eventually the applicant was premeted as

ASI (Ministerial) w.e.f, 23.6,89 (Anncxuro‘ L),
This prayer is now fer premetien w.e.f, 4,12.81,
the dete when his juniers were se premeted with

all censequential benefits.

Se We heard Shri Shyam Babu far the applicant

and Shri Pandita fer the respondents.

6. Shri Pandita raised the initial ebjectien

that censidergtien ef this O,A. was barred by

Res Judicata. He averyed that in CCP Ne. 10/89
M



alleging nen~implementatien eof the judgement

dated September, 1987 in cass No. T-721/85, the
applicant had specifically prayed for premetisn and
senierity and in the judgement dated.29,8,89

the said CCP was disposed ef with the fellowing

ebservations t-

"Viewed in this light, we are of the epinien
that the respendents havs substantially

cemplisd with the judgement by reinstating the
petitisner, By giving salary and allewances due
te him and by censidering him fer further
prometiens, We do not wish te express any views
en the grievance ef the petitisner regarding
non-pgyment eof washing allewance, cycle allowancs,
childrsn sllswance extrs pay with effect frem
1979 onwards, heuse rent allewance stc, The
payment ef these allewances Qould depend en the
relevant rules which have not been placed befers
us, It is also not clear whether these allewances
would be admissible sven if the empleyes
concerned has net actually worked during the
relevant peried. Ths respendents have

centended that these benefits are net

admissible te the petitiensr., Disputed questiens
of law and fact arise fer censideratien and
these cannet be gone intec while deciding a
centempt of court petitien., In case the
petitienar feels that he is entitled te the
varieus allewances mentiened abovi which have
net been given te him by ths respendents, he
will be at liberty te file fresh applicatien/
applicatiens in the Tribunal in sccordance with

law, if se advised".

#
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7 Shri Pandita, therefers, stated that the
applicant's claim fer premetien and senierity had
already been considered by the Tribunal, and the
Tribunal could not recensider the same. In this
cennectisn, he relisd upen the judgement in
B.ReK. Gauri Shanker Vs, Directer, Signals and

Telecem Enginsers, S.E. Railway, 1994 (27)ATC 258,

8. On the sther hand Shri Shyam Babu fer the
applicant argued that Res Judicata applied
only where the relief claim had been finally
adjudicated upen. In the order dated 29.8,89 en the
CCP the Tribungl had expressly refreined from
recording the finding en the prayer fer senierity
and pronotion) as was clear frem a plain reading
of the erder quoted above, se much se that the
applicant had been given liberty te file a fresh

(he 6Nk)‘nuad
0.A, if se advised in W -}l his claims fer

]
varieus alleswances flewing from his reinstatement.

4 b nle
9. Ue have censidered the issue caufully,‘jhat the

judgement dated September, 19687 in T-721/85 was
silent en the claim eof ante-dated senierity and
premotien ,fcllwing reinstagtement, The CCP Neo, 10/89
wae enly fer implementatien ef the Tribunal's
judgement dated 7.9.87. In fact in para 9 eof the

erder dated 29.8.89 in CCP Ne. 10/89, the Trikunal
saw

4"“ ferce in the applicant's cententien that his

mers reinstatement, without baing put inte the same

_pesitien with all censequential bensfits,would net

smeunt te sufficient cempliance ef the Tribunal's

judgnm-nt,but bescause they ceuld net enlsrge en the
»

scepe of the COP by adjudicating upen the mW¥Wival

A~
contentions of both parties as regards the varieus

A
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benef its flowing from tha judgsment, which had not bssn
spacified, they mades no observations on this

claim which is now agitated in the present C.A.

Hence it cannot be said that the order dated 29,8.79

in CCP No,10/89 operate as Res Judicata upon this
Tribunal in cons idering the riliuf prayed for in this
DsAe, and hence this objection raised by

Shri Fandita is rejscted,

10« Coming to the merits of the case ths main
ground taken by the applicant is that consequent tc
setting aside of thes dismissal by the Tribunal
Judgement of 9/87, it is as if L; was never punishs® or
dismissed)moru so as the suspension period was

directed tc be treated as on duty for all

purposes, Thus upon the consequsnt reinstatement in
service, thers was no material on record which could
jJustify his not being recommendsd for promotion by the
DPC and hence it is evident that the DPC illegally

took into account his dismissal, in forming the op-inion
that the applicaf'at wa-s unfit for promotion on
30011.81, 3,3.82y 11.11.85, 20.10,86 and again on
15.12.8?., Tha applicant states that ha was
communicated adverse remarks only in 1976 and contends
that the sdverss remarks recorded for ons ysar could
not have been 8o lasting as to hamper his chances for
promotion right from 4,12,81 till 23.,6.,89. It is also
urged that the CPC which met on 30,11.81, 3.3.82,
11¢11.85 and 20.11,86 was vitiated for the reasons

that when the applicant was considersd by this

DFC}:Ls he was not in ths Pclice Department, having been
dismissed on 9,3,78 and no DPC could selsct

a psrson who stood dismissed, Hence it hgas

been argued that when hs was reinstated vide
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judgment datéd September, 1987 he ought to be promoted
with effect from the date his junior Shri Raj Kumar
was promoted viz. 4.12.8L as he fulfillad the criteria
for promotion as laid down in the Delhi Police
(Promoti;n and Confirmation Rules 2xcept that he
could not appear for the professional test held in
August, 1981 tor no fault of his own as he stood

dismissed at that point of time,

i1, On the other hand, the respondents in their

reply have contended that the Tribunal's judgment

of September,1987 set asided the dismissal order

omly on technical grounds and nowhere mentioned

that the adverse remarks/charges against the applicant
stood expunged, Hence, it is argued by them that
nothing illegal was committed by the DFC aven if it
did take into consideration the charges against the
applicant, in forming their opinion that the applicant

was unfit for promotion right uptil 23,6,89,

12. In this connection, we had asked the respondents

to produce the releiant DPC proceedings and also the
applicant?s ACR for our inspection, which they have

done, We note that in the applicant's CR for the period
1,4,75 to 31.3.76 recordad on 25,4,76 by the reporting
Officer against the column whether he has been reprimanded

ror indifferent work , or for other cases,it has been

noted that he was placed under suspension w,e,f.

14,4.76 as a result of a complaiht of corruption
received against him in January, 1976 and he is facing
departmental inquiry. Against the column on integrity

it is stated that it is doubtful and in the column

on fitness for promotion to the rank of ASI, it is stated
that he is not yet fi{.e is summed up as an officer

of doubtful integrity and his overall grading is given

as 'C', Those remarks have been accepted by the reviewing

A
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Officer‘on 5.5.76+ These adverse remarks were
communic ated to the abpliCant and received by

him on 10,5,76 vide his signed receipt dated

12,5.76, but no averment has been made by him

that he represented against those adverse CRs,

Again for the period 1.4,76 to 31,8.76 similar
adverée remarks were recorded describing nim to be

a personof doubtful integrity with overall grading

of 'C' and for the period 1,9,76 to 313,77 it

was noted that he remained under suspension from
14,4,76 to 14,1,77 and hence ho remark s were being
recorded, The remarks for both these perjods °

were also communicated to and received by him but

he did not represent against those remarks either,

No doubt, by the Tribunal's judgment dated 7;9.87

in T 721/85 setting aside the applicant's cismissal
oraer dated 943,78, thne applicant was reinstated

in service w,e ft 9.3.78 and his period of suspension
from 14,4,76 £ 13,177 was ordered to be treated
as on duty for all purposes, but the adverse

remarks referred to above still remained in 4is

CR, ana at no stage were expunged, modified or diluted,
The Tribunal?s judgment dated 7,9,87 also aid not
record any finding on the merits of the charges against
the applicant and set aside the dismissai order only
on the grounds of legal and procedural flaws, From
1.4,77 uptil 26,11.87 no CRs of the zpplicant were
recorded as he was reinstated only by orders dated
20.11.87, For the period 26,11.87 to 31,3.88 he
recejved fVery Good* remarks and his work was ¢ ategorised
as 'A', Again for the period 1,4.38 to 31.3,89 the
applicant earned ‘'Very Good! remarks and was placed

in category *At', but the OPC which met on 30,3.89

did not approve the applicant's promotion to ASI's
Ad
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grade on the basis of his overall assessment, presum-
ably because they had only one year's Good remarks
(1987-88) to go upon, after the earlier adverse
remarks, After gefting the applicant's remarks
for the year 1988-89also, it appears that the
respondents reconsidered the applicant’s case
and the DFC recommended his promotion as ASI w.2,fs

23,6.89,

13, Sari Shyam 3abu has argued that as the
applicant remained out of duty from 14.4,76 uptil
20.11.87 his CRs could not be written for thyt
period for no fault of nis own and his work for

this period must,therefore, be taken as satisfactory,
In this connection, he relies on the ruling in
0,AN0,495/92 Ranbir Singh & others Vs, UOL Rothers
decided by the Tribunal on 15,.10,92 « In that case,

Ranvir Singh was a Head Constable whose services
were terminated w,e.f, 10.2.78 ., He challanged the
termination order and eventually he was reinstated
in service on.9,.8.89, The intervening period was
treated as spent on duty. e was not promoted to
the higher pnst of ASI on the ground that taking
into account the totality of his record, no assessment
can be -made about his performance in the DEFC held
during 1986, 1987, 1988, 1989 and 1991 when he was
out of service, Ranbir Singh had contended that
when he was not in service nearly 11 years and no
reports have been recorded about his conduct and
perfomiance for the sbove periods, the decision of
the DRC/respondents in denying him promotion was
arbitrary. In Ranbir Singh's c'ase (Supra) re liance

has been placed on the case of Smt,Nee lam Lata Goswami

Vs, UOL in O.A.No,137/9L ,decided on 31,10.9 1, in

y7



which the Tribunal had held that the DFC should
consider the period during which Smt,Neelam Lata
Goswami had remained out of service as fit for
promotion,from the point of view of perfommance,and
then her suitability should be judged tgﬁ}gglg?%?
account the other factors mentioned in/De lhi Police
( Promotion and Confirmation) Rules, In Ranbir
Singh 's case also the Tribunal neld that where
there were no reports for the period the applicant
was out of service and he had been reinstated with
retrospective effect, it would not be appropriate to
take the performance of such an employee during such
an afforesaid period as adverse,

in the case of
14. However,//,Kashyap and another Vs, Indian Airlines
& others~ JT 1994(3) SC 246, the Hon'ble Supreme
Court has taken a different view. In that case, the
two appellants were appointed as Qeputy Directors
(Finance ) on promotion vide notification No,l4 of
1991, The validity of the same came to be challenged
on the ground thaf while promoting.the appe llants, the
guidelines were not adhered to. These guidelines laid
down that in judging. the suitability of the persons
within the zone of consideration, the last three
yéars Annual Pexformance Appraisal {APR) woyld have
to be considered, In other words, the APRs for the
years 1987-88, 1988=89 and 1989 «90 were to be
considered, However, as the APRs for the years 198880
and 1989~90 were not written as the then incumbent
had resignad in February, 1990, the respondents promoted
the appellants atter cp¢idering the APRs of the three
preceding available years i,2. 1985- 86, 1986-87 and
1987-88. The Delhi Hig.h Court held that this was not

permissible because that would amount to adding the

word 'available! in the guidelines, but the Hon'ble

Supreme Gourt set asided tpe Delhi High Court's decision

%



holding that the consideration of the APRs of the
ye ars 1985-86, 1986-87 and 1987-88 which were the
APRs of the three preceding available years, had to.

be taken as a due compliance of the guidelines,

15, In the case before us the applicant is

¢ laiming promotion w,2,f, 4,12,8Ll, Taking the
preceding five years record, the applicant!s CRs faor
the years 1976=-77 to 1980-81 would be relevant , For
the year 1976-77, the applicant earned an adverse
entry ( for the period L,4.76 to 31.8.76) as being

a person of doubtful integrity,which was communic ated
to and received by him but agsinst which no
representation was filad, Hence thiPst remarks stand,

He was under suspension and then out of service from

14,4.76 till he was reinstated with retrospective effect -

on 20,11.,87., Shri Shyam Babu relying upon Ranbir
Singh's case (Supra) would have Us treat the
applicant's record of service for the period 1977-78,
78-79, 79-80 and 80-8l as satisfactory, although the
applicant was out of service, performed no work

and no CRs were recorded, He has argued that

dal
if on that e the DPC does not find the applicant

" ) A i
fit for promotion, they should consider the next Swtessne

A
dates on which he became eligible for promotion and
- A » /iuﬁmw,
conduct/ Similar exercises and even if,jfor the entire
\

block  of 5 preceding years, the applicant was out
of service and no remarks were recorded, there being
no performance to evaluate,his record should be
treated as satisfactory for the purposes of promotion,
Anything else according to Shri Shyam Babu would be
arbitrary and hence hit by Articles 14 and 16

of the Constitution,

Le, However, in the background of the Hon'ble

A
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Supreme Court's ruling in Kashyap's case (Supra)

which we are bound to follow, the CRsfor the preceding
gvailable years is what has to be taken into
account, One CR which was available was for the
year L976~77 which, as stated above, was adverse,
Even if for arguments sake that CR is disregarded,
in the background of the Tribunal!s judgment dated
7.9.87, we have to note that no CR were thereafter
available uptil 4,12.87, Tne next CR which bec ame
available for the year 1987-83, was 'Very Good!, but
the respondents cannot be said to have acted unreason-
ably or arbitrarily 6r in violation of Articles
14 and 16 of the Constitution in wanting to satisfy
themse lves that the applicant's work and c¢onduct
continued to be good, and accordingly they ws;ted for
another year and when they found that the applicant
e arned 'VEry,Good'\remarks for the year 1988-89

ovhi [able A,
too, in the light of the CRs for the precedingkyears,
they promoted him w.e,.f,! 23 ,6,89,

17, Viewed in this p&sPGCtive%, we are unable to
see any legal infirmity in the action taken

by the respondents which warrants our interference
This application fails and is dismissed, No costsy
/«Q*OZKM“L ’

elirze
(LAKSHMI SWAMINATHAN ) (S.R.AL)IGE/{
MEMBER(J) MEMBER (A
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