
^ \ ^ CtNTRAL ADMINISTRATIVE TRIBUN
; i , • * Principal Bench, New Delhi

0.A. Ne. 245/90 Dated

HON'BU MR. S.R. ADIGE, MEMBER (A)
HON*BLE MRS. LAKSHMI SWAMINATHAN, MEMBER (D)

V Shri Krlshan Kumar

S/a Shri Khushi Ran,
R/a Flat Na,11, Vidhayapath Centra,
Katwara Sarai, New 0elhl>1l0016.
(By Advacata Shri Shyam 8 ^u) APPLICANT

VERSUS

1. Delhi Administratien,
Delhi thraugh ita
Chief Secretary,
5, Shan Nath Marg,
Delhi.

2. Commissianer af Palica,
Palica Headquartare,
Indraprastha Estate,

New Delhi.110002.

3. Dy. Cammissienar af Palica,
Crine Brtfich, Palica Hqra.,
Indraprastha Estate, /
New Delhi.11D002.

(By Advacata Shri Rajindra Pandita) ....... RESPONDENTS

JUDGEMENT

BY HON*BLE MR. S.R. ADIGE. MEFBER (A)

In this applicatisn, Shri Krishan Kumar,

ASI (Ministerial), Delhi Police'has prayad^a direetisn

te the respandents te pramata him as ASI w.e.f. 4.12.61^

ths data when his juniars ware pramatsd with all

cansaquential benefits.

2. The applicant jained service as a canstabla

en 1.4.67 and was pramated as Head Canst^la (Ministerial)

an 1.4.1970 and was canfirned w.e.f, 20.10.73.

In Saptamber, 1976 disciplinary actisn was initiated

against him an the charge that he visted the

residence ef ens Shri Praveen Kumar, en 2,1.76 and
clCl/ryi itj ^

again en 4.1.76^ amiaiAnwiimg te be an Inspectar/Sidi -

Inspecter af Palica and misbehaved with Shri fraveen

Kumar*8 family members^and demanded Rs.200/»

as illegal gratificatien fram him^in respect af a

cemplaint alleged te be pending far inquiry against him.
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Th« applicant was suspandari by tha srbar SataP 14.4,76,

but was rsinstataP by siPer PataP 13.1 •??• Tha

Pspartnsntal precaaPing culmlnataP in an arPsr af

Pianissal an 9.3.70 anP tha appaal was rajactaP an
*

3.6.7e.^liavi8ian patitian wa a alas rajactaP. Tha
applicant challangaP his Piaaissal arPar in tha

Oalhi High Caurt, anP upan tha canstitutian af C.A«T«

in Navambar, 1965, tha writ patitian was transfarraP ta

tha C.A.T., Principal Bench, New Delhi anP waa ranunbarsP

T-721/85, Dupgamant in that case was PalivaraP by

tha Tribunal dn^Saptambar, 1937, setting asiPa tha

Pianissal arPar passaP against tha applicant as

canfirmaP by the appellate and ravisianary autharitias.

Tha applicant was rainstataP^wiiew#. 20.11.87, and tha
suspansisn pariaP was traaCaP as pariaP an duty far all

purpaaea (Annaxura *C*). On 16.12.87, tha applicant

raprasanteP far his pranatian as ASI (Ministerial)

w.a.f. 4.12.81, i.e. fran tha data his juniars ware

aa pranataP (Annaxura *C*). Tha raspanPants by

arPar PataP 17.3.88 (Annaxura *G*) infarnaP hin that

his case far pranatian has bean cansidarap by tha

OPC, but after avaluatian af his aarvica racarPs, tha

•PC fsunP hin unfit far pranatian an 30.11.81,

3.3.82, 11.11.85, 20.10.86 and 15.12.87 an tha basis

af averall assassmant. Against that arPer, tha applicant

representaP ta tha Cammisaiansr af Palica an 16.12.88

(Annaxura 'H*), but tha rsprasantatian was rajactaP

an 14.9.88 (Annaxura *1') and thereafter by latter

dated 26.12.88 (Annaxura *3*), tha applicant wa s

infarnaP that tha OPC again censidaraP his case far

pranatian an 1.12.88, but did net racannanp his case

an tha basis af his averall assasanent.
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3. Thewafter, tha applicant filad

CCP Na. 10/89 cantftftidng that thaugh ha had dean

reinstated in service by tha raspandents by the

erder dated 20.11*87, he had net been given all the

cansequential benafita, and had not been put back

in the same position befare his dismissal from

service an 9.3.78 alanguith his entitled benefits,

interests and privilages accrued to him during the

entire pariad including payment back wages,

premotian, seniority, etc. Tha Tribunal by its

order dated 29.6.89 cischarged the contempt
Cbs<rv)nf

pot itien^i^tar alia

"The respondents have contended that

these benefits are not admissible to the

petitioner* Disputed quostian of law

and fact arises for censideratian and thasa

Cannot ba gene into while discharging the

contempt ef court petition. In case tha

petitioner feels that he entitles^ to the

Various allowances mentioned abova^which

have not been given to him by tha

respondents, he will be at liberty to

file a fresh petition, in the Tribunal

in accordance with law if so advised".

4. Eventually tha applicant was promoted as

ASI (ninistorial) w.e.f, 23.6.09 (Annexura L),

This prayer is now far premotian w.e.f. 4.12.81^

tha data when his juniors ware so pramotad with

all consequential benefits.

5* Ue heard Shri Shyam Babu far the applicant

and Shri Pandita far the respondents.

6. Shri Pandita raised the initial abjection

that consideration ef this O.A. was barred by

Res Dudicata. Ha averyed that in CCP Na. 10/89

/h
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alleging non-inplenentaticn af th« judgemant

dated SeptanAiery 1987 in case No# T-72l/85» th#

applicant had specifically prayed for prenetien and

senierity and in the judgemant dated.29«6«89

the said CCP uas disposed af uith the fallowing

ebservat ienst-

"Viewad in thia light, we are af the apinien

that the respendents have substantially

campliad uith the judgement by reinstating the

petitianer, by giving salary and allewancaa due

ta him and by cansidering him far further

prenetiens# Ua do not wish te express any views

an the griev«ice af the petitianar regarding

^ non-payment ef washing allewanca, cycle allewanca,

children allewance extra pay with affect from

1979 onwards, house rent allewance etc* The

payment af these allewancaa would dopond en tho

ralovant rulos which havo not boon placod baforo

US. It is also not clear whether these allowances

would bo admissible oven if the omployoo

concerned has not actually worked during tho

^ relevant period. The respondents have
contended that these benefits are not

admissible ta the petitioner. Disputed questions

of lew and fact arise for consideration and

these Cannot be gone into while deciding a

contempt of court petition. In case tho

petitioner feels that he is entitled to tho

Various allowances mentioned above which have

net been given te him by the reopandents, he

will be at liberty to file fresh application/

applications in the T ribisial in accordance with

law, if so advised**.

A

(3
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7^ Shri Pandlta, th«ref«r«, statad that tha

applicant'a claiia far prametian and seniarlty had

alraady been coneldered by the Tribunal, and tha

Tribunal ceuld not rocanaider tha aama* In thia

cannactian, ha railed upon tha judgoRient in

B.R.K, Gauri Shanker Vt. Diractar, Signala and

Talacam Enginaera, S«E« Railway, 1994 (27)ATC 250«

8. Oh tha ether hand Shri Shyam Babu far tha

applicant argued that Rea Dudicata appliad

only where tha relief clain had bean finally

adjudicated upon* In the ardar dated 29*6«89 an tha

CCP tha Tribunal had axpraaaly refrained fren

recording tha finding on tha prayer far seniority

and pranotian^aa was clear fren a plain reading

of the aider quoted abeva, aa much so that tha

applicant had baan given liberty to file a fresh

O.A« if aa advised^ in a^iaiawss hia claina far

variaua allauancaa flawing fren hia rainstatamant.

9. Ua have considered tha issue carafully^that tha

judgement dated September, 1987 in T-721/85 was

silent an tha claim af anta-^ated aaniarity and

pramotian^fellawlng rainatatamant* Tha CCP No. 10/89

waa only far implamentation af tha Tribunal's

judgement dated 7*9»87» In fact in para 9 af tha

aider dated 29.8.89 in CCP No. 10/89, the Tribunal

farce in tha applicant's cantantian that hia
4^

mare rainatatamant, without being put into the same

position with all conaaquantial benefits,would net

amount to sufficient camplianca af tha Tribunal's

judgement^but because they ceuld net onlarga an tha
A

scape af tha COP by adjudicating upon tha irfflval
A

centention^ af bath parties aa regards tha variaua

A
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bsnafits flowing from th« juig«ment, which hai not baan

spacifiad, thay maia no obsarvations on this

claim which is now ag itat ad in tha prascnt £).A«

Henca it cannot ba said that the order dated 29.6.B9

in CCP No,10/89 operate as Res Judicata upon this

Tribunal in considering the relief prayed for in this

iO«A«, and hence this objection raised by

Shri Pandita is rejected,

10, Coming to the merits of the case the main

ground taken by the applicant is that consequent tc

setting aside of the dismissal hy the Tr-ibunal

Dudgement of 9/87, it is as if ke was never punished or

dismissed^ more so as the suspension period was

directed to be treated as on duty for all

purposes. Thus upon the consequent reinstatement in

service, there was no material on record which could

justify his not being recommended for promotion by the

OPC and hence it is evident that the OPC illegally

took into account his dismissal, in forming the op-inion

that the applicant wa-s unfit for promotion on

30.11,81, 3,3,82, 11,11,85, 20.10.86 and again on

15.12,87. The applicant states that he was

communicated adverse remarks only in 1976 and contends

that the adverse remarks recorded for one year could

not have been so lasting as to fidmper his chances for

promotion right from 4,12.81 till 23.6.89. It is also

urged that the OPC which met on 30.11.81, 3.3.82,

11.11.85 and 20,11.86 was vitiated for the reasons

that whan the applicant was considered by this

DPC^mme was not in tha Pclica Department, having been

dismissed on 9,3.78 and no OPC could select

a person who stood dismissed. Hence it has

been argued that when he was reinstated vide
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judgment dated September, 1987 he ought to be promoted

with effect from the date his junior Shri Raj Kumar

was promoted viz.* 4.12,81 as he fulfilled the criteria

for promotion as laid down in the Delhi Police
*

(Promotion and Confirmatior^ Rules except that he

could not appear for the professional test held in

August, 1981 for no fault of his own as he stood

dismissed at that point of tima,'

11, On the other hand, the respondents in their

reply have contended that the Tribunal's judgment

of September, 1987 set asided the dismissal order

only on technical grounds and nowhere mentioned

that the adverse remarks/cnarges against the applicant

stood expunged. Hence, it is argued by them that

nothing illegal was committed by the DPC even if it

did take into consideration the charges against the

applicant, in forming their opinion that the applicant

was unfit for promotion right uptil 23,6,89,

12. In this connection, vve had asked the respondents

to produce the relevant DPC proceedings and also the

applicant's ACR for our inspection, which they have

done, vve note that in the applicant's CR for the period

1,4,75 to 31,3,76 recorded on 25,4,76 by the reporting

Officer^against the column whether he has been reprimanded

Xor indifferent work , or for other cases^it has been

noted that he was placed under suspension w.e.f,'

14,4,76 as a result of a complaint of corruption

received against him in January, 1976 and he is facing

departmental inquiry. Against the column on integrity

it is stated that it is doubtful and in the column

on fitness for promotion to the rank of Atil, it is stated

that he is not yet fit .tie is summed up as an officer

of doubtful integrity and his overall grading is given

as 'C', Those remarks have been accepted by the reviewing

/
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.jfiicer on 5,5,76These adverse remarks v\ere

communicated to the applicant and received by

him on 10,5.76 vide his signed receipt dated

12,5.76, but no averment has been made by him

that he represented against those adverse CRs,

Again for the period 1.4,76 to 31,8,76 similar

adverse remarks vvere recorded describing him to be

a person of doubtful integrity v\^ith overall grading

of 'C and for the period 1,9,76 to 3i.t3,77 it

was noted that he remained under suspension from

14.4.76 to 14,1,77 and hence no -remarks were being

recorded. The remarks for both these periods "

were also communicated to and received by him but

he did not represent against those remarks either,'

No doubt, by the Tribunal's judgment dated 7,9,87

in T 7.21/85 setting aside the applicant's dismissal

oraer dated 9«3,78, the applicant was reinstated

in service w.e.^f.* 9.3.78 and his period of suspension

from 14,4,76 to 13,'i,*77 v.'as ordered to be treated

as on duty for all purposes, but the adverse

remarks referred to above still remained in his

Ca, and at no stage were expunged, modified or diluted.

The Tribunal's judgment dated 7,9,87 also did not

record any finding on the merits of the charges against

the applicant and set aside the dismissal order only

on the grounds of legal and procedural flaws. From

1,4.77 uptll 26,11.87 no CRs of the applicant were

recorded as he was reinstated only by orders dated

20,11.87. for the period 26,11.87 to 31,3.88 he

received 'Very Good' remarks and his work was categorised

as 'A», Again for the period 1,4,88 to 31,3,89 the

applicant earned 'Wry Good' remarks and was placed

in category 'A', but the OPG which met on 33,3,89

did not approve the applicant's promotion to ASI's



graae an the basis of his overall assessment, presum-

\ ably because they had only one year's Good remarks

(1987-88) to go upon, after the earlier adverse

remarks. After getting the applicant's remarks

for the year 1988-89also, it appears that the

respondents reconsidered the applicant's case

and the DfC recommended his promotion as ASI w.e.f/

23.6.89.

13, Shri Shyam 3abu has argued that as the

applicant remained out of duty from 14,4,76 uptil

20,11.87 his CRs could not be written for that

period for no fault of his own and his work for

this period must,therefore, be taken as satisfactory,

Hn. In this ^connection, he relies on the ruling in

0,A,No,495/92 Ranbir Singh 8. others Vs, OQI Mothers

decided by the Tribunal on 15.10,92 . In that case,

Ranvir Singh was a Head Constable whose services

were terminated w,e,f, 10,2,78 , He challenged the

termination order and eventually ha was reinstated

in service on 9,8.99, The intervening period was

treated as spent on duty. He was not promoted to

the higher post of ASI on the ground that taking

into account the totality of his record, no assessment

,can be made about his performance in the DffC held

during 1986, 1987, 1988, 1989 and 1991 when he was

out of service,' Ranbir Singh had contended that

when he was not in service nearly 11 years and no

reports have been recorded about his conduct and

performance for the above periods, the decision of

the OJPC/respondents in denying him promotion was

arbitrary,' In Ranbir Singh's case (Supra) reliance

has been placed on the case of Smt.Neelara Lata Goswami

Vs, UOI in 0,A,No,137/91 .decided on 31,10,9 1, in
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which the Tribunal had held that the DIC should

consider the period during w^ich Smt.Neelam Lata

Goswami had remained out of service as fit for

promotion^from the point of view of performance^and

then her suitability should be judged taking int^
Rule 17(1}

account the other factors mentioned in^toelhi Folice

( Promotion and Confirmation) Rules, In Ranbir

Singh *s case also the Tribunal held that where

there were no reports for the period the applicant

was out of service and he had been reinstated with

retrospective effect, it would not be appropriate to

take the performance of such an employee during such

an af fore Said period as adverse,
in the case of

14. However,//,Kashyap and another Vs. Inoian Airlines

8. others-' JT 1994(3) SC 246, the Hon'ble Supreme

Court nas taken a different view. In that case, -the

two appellants were appointed as Deputy Directors

(Finance ) on promotion vide notification No.14 of

1991, The validity of the same came to be challenged
on the ground that while promoting the appellants, the

guidelines were not adhered to.' These guidelines laid

down that in judging the suitability of the persons
within the zone of consideration, the last three

years Annual ffeiformance Appraisal (APR) would have

to be considered. In other words, the aPRs for the

years 1987-88, 1988-89 and 1989 -90 were to be

considered.^ However, as the aPRs for the years 1988-89
and 1989-90 were not written as the then incumbent

had resigned in February, 1990, the respondents promoted
the appellants after ensidering the APRs of the three

preceding available years i,e. 1985- 86, 1986-87 and

1987-88., The Delhi High Court held that this was not

permissible because that would amount to adding the

word 'available' in the guidelines, but the Hon'ble

Supreme Court set asided tw Delhi High Court's decision
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holding that the consideration of the AifRs of the

years 1985-86, 1986-87 and 1987-88 which v^ere the

AJfls of the three preceding available years, had to

be taken as a due compliance of t!:^ guidelines.

15. In th^ case before us the applicant is

claiming promotion w.e.f,' 4,12,81, Taking the

preceding five years record, the applicant's CRs fc*r

the years 1976-77 to 1980-81 would be relevant , For

the year 1976-77, the applicant earned an adverse

entry ( for the period 1,4,76 to 31,8,76) as being

a person of doubtful integrity^which was communicated

to and received by him^but against which no

representation was filed. Hence thfs« remarks stand.

He was under suspension and then out of service froo

14,4.76 till he was reinstated with retrospective effect

on 20,11,87, Shri Shyara Babu relying upon Ranbir

Singh's case (Supra) would have t(4 treat the

applicant's record of service for the period 1977-78,

78-79, 79-80 and 80-81 as satisfactory, although the

applicant was out of service, performed no work

and no Cife .vere recorded. He has argued that

if on that the DPC does not find the applicant
yf

fit for promotion, they should consider the next fuuea/n
/ft

datei on which he became eligible for promotion and
^ //> ffvtjinuAS,

conduct^ Similar axercisei and even if;jffor the entire
block of 5 preceding years, the applicant was out

of service and no rem^^rks were recorded, there being

no performance to evaluats,his record should be

treated as satisfactory for the purposes of promotion.

Anything else according to Shri Shy am Babu would be

arbitrary and hence hit by Articles 14 and 16

of the Constitution,

^6, Hoygever, in the background of the Hon'ble
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Supreme Court's ruling in Kashyap's case (Supra)

which we are bound to follow, the CRsfor the preceding

available years is what has to be taken into

account. One OR which was available was for the

year 1976-77 which, as stated above, was adverse,

Hven if for arguments sake that CR is disregaided,

in the background of the Tribunal's judgment dated

7,'9,67, we have to note that no Cffc were thereafter

available uptil 4,12.87, Tne next CR which became

available for the year 1987-88, was 'Wry Good', but

the respondents cannot be said to have acted unreason

ably or arbitrarily or in violation of Articles

14 and 16 of the Constitution in wanting to satisfy

themselves that the applicant's work and conduct

continued to be good, and accordingly they wailted for

another year and when they found that the applicant

earned '\^ry Good' remarks for the year 1988-89

too, in the light of the CRs for the preceding^years,
they promoted him w.e,f,'23 ,6,89.

17, Viewed in this ptikspective j^, we are unable to

see any legal infirmity in the action taken

by the respondents which warrants our interference,!

This application fails and is dismissed. No costsi!

(L^KSHMI SWAMLNATHAN ) (S.R.ADeIGE^
/ MEl/i3ER(j) MEMBER (a}


