
p-

•v>'

CENTRAL ADr^IiM ISTRATIWE TRIBUNAL
PRINCIPAL BENCH

NELJ DELHI

OA N 0.24 56 of 1990

'A
Neu Delhi, this the j, day Pjf Decembei;, 1995,

HdN'BLE DR R. K,S AXEN A, nEr'IBER(j)
HGN'BLL I^R K.MUTHUKURAR , P1EP!BER(A)

1. Dr.Girish Ch^nd^a Gaur,
-Senior Technical Asstt.
Ayurueria.

2. Dr.Chhcte Lai,
Resserch Assistant,
Ayurveda,'

3. Dr.Anil Kumar Singh Bhadorie,
Research Assistant,
Ayurveda,

4. Dr,R.3alis Subhani,
Research Assistant(Un3ni)« Applicants,

(Through P'lr B.Shetya alon-r.uith Nr B,S .R aual, Ac v/ocstes ,

versus

1, Union of India
through the Secretary to the
Government of Incia,
Ministry .of Health &
Family Uelfare,
Nirman Bhauan,
N eu Delhi,

2. The Directar(ISl^)
Flinistry of Health & Family Uelfare,
Nirman Bhauan, Neu Delhi, ReBDonoents

( throu :h fir N,S.i^1ehta, AduocetB).

0 R D E R

( delivered by Hon'ble Dr R.K.Saxena, MemberlD)

,• These applicants have approached the

Tribunal to seek directions to the responcent? to

place ell of them in the pay-scale of fe.2200-4000

w.e.f, 1.1,1986 with appropriate fitment and

adjustment. The direction for payment of

non-practising allouance @ Rs.eOO/- P.f^. and

for making payment of arrears has also been
\

sought for, '
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The facts of the case are that all the

four apollcants are ,ra-uate= in .edicine(Ayur„e^a JUne-O
and are working in the Ministry of Health and Family
Welfare. Dr,Girish Chandra Go^^r, petitioner No.1
is holding the degree of M.D. in the Indian System of
Medicine, Ayurveda and was appointed as Senior
Technical Assistant in the scale of which
is at present equivalent to Rs.164 0-29 00. Dr.Chhote
Lai, applicant No.2 was apoointed as Research
Assistant in the Ayurvedic Pharamacopoeia Committee

in the scale of fe.425-700 which is at present

Rs.1400-2300. The Srd applicant Dr.Anil Kumar Singh

Bhadoria was appointed as Research Assistant in

Ayurvedic Pharmacopoeia Committee in the

same scale as was given to applicant No,2, Dr.M.Dalis

Subhani is the 4th applicant, who was apoointed

as Research Assistant(Unani) in the Unani Pharamacopoeia

Committee in the scale of Rs. 14 00-2300. This
k-

apnlicant No.4 holds a degree ff^B.Sc. All the

applicants had experience between 2 to 9 years at

the time of filing of the C.A.

The contention of the aoplicsnts is that the
Comraiss ion

4th Pay/_hed considered the point of equalisation

of pay of the physicians representing the Indian

System of Medicines afic it was pointed out to the

Commission that the entrance qualification and the

duration of their degree course was comparable

to MBBS course. The observation^ of the 4th

Pay Commission, therefore, was that Indian System

of Medicine( for short IMS)/ Homeopathy physicians

possessing degree qualifications were at. a disadvanta

geous position as compared to allopathic doctors.



The reason liven uas that the allopathic doctors
uere included in the central health service. The
recommen^Jation of the Cor^mission , therefore, was

that the posts in the existing scale of !?5.650-1200
n,ay be given the scale of fe^OO-^OOO if the incumbents
are deqree-holders in Ayurveds, Sidha, Unani and
homeopathic systems of medicines. It was also
•recomtnended that the. method of recruitment of ISfl/"
Homeopathy degree physicians should be brought on

the central health service pattern. The indicants,
therefore, claim that they should have been also

placed in the scale of ^,2200-6000. It has been .

asserted by them that they are defree-holders in

iroS and they had made representations but with

no fruitful result. It is also >leaded by the

applicants that Radiologist, Technicians, Nurses

uere given the scale of Rs.1400-2600 and 1540-2900 she

the veterinary doctors had also been granted the scele

of te,2000-3500 but the petitioners uere discriminated

Q^sinst#

The claim of the petitioners is that they

are entitled for non-practising allowance which was

extended to medical officers who had degree in

medicines but it was denied to them,

"VcC I

The case convassed by the applicants^is

that the Research Assistants in Ayurveda have no

promotional avenue and they are uorking on the same

posts for the last 10 years. Their basic qualification
the doctors

uas BAnS, According to them,_/in the modern system

of medicines Iget a Class?-'! post -str+eightway in the

pre-revised scale of fe.700-1300 but the case of the
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applicants has bsen ignores altosathet. The
taprasentatlpns maSe by tham remained un-attended.
The Gouernment of Incia passed an order on
17.2.1989 on the basis of the »th Pay Commission
Report, phersby the pay-scales of physicians of
Indian System of fledicines and Homeopathic Plaoicine
usra reyised to te.2200-SOOP.and by this revision
the benefit»fe diven not only to the De,ree Holders
but even to the Diploma Holders. Here a^ain,

the petitioners have been"discriminated aiainst
because they uere decree-holders yet they were

denied the pay-scale of Rs.2200-400 uherees

the diploma holcers in the Indian System of
Medicines uere given the same. It is also the

case of the applicants that the revision of pay-

scale of the apniicants was r ecomrrenr ed by the National
Insustitute of Aywi5?ede, Daipur and by the Ath

Pay Coii-mission but nothing has been done. It is
for this reason that they have approached the

Tribunal seeking the reliefs detailed above.

The respondents have contested the case

on several grounds. It is contended that the

Ath Pay Commission had recommended the higher

pay-scale of Rs.,22Q0-A000 to physicians anr Medical

Officers but no such recommendation uas made for

the post of incumbents of louer level. It is

denied that promotional avenues are not available

to the Research Assistants. They are in the feeder

category of promotion to the post of Senior Technical

Assistant(Ayurveda),uho, in turn can be promoted

as Research 0ffiC6r(Ayurveda). Similarly, the post

of Research Assistant(Unani) is made the feeder

1
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e for the promo tion to Research 0fficer(Unani)

It is also averred, that the recommenc'ation

made by the Pay Commission a^ut considering the
case of Degree Holc ers in ^irrespective system
of medicines, the decision uas taken that the
Deiree-holders with same experience shall be

given the pay-scale of Rs.2200-4 000if they uere
in the pay-scale of Rs.650-1200. The distinction

betuaen Degree-holders and Diploma Holders was

done away with because they were appointed from

the same recruitment process. In this way, all

physicians were placed in one and the same grade

of te,2200-4000. It is also averred that the

applicant«did not hold the post of Physician and

as such,'th^was not entitled to non-practising
allowance.

The respondents have also come with the

plea that determination of pay scale is the work

of the Executive after taking into consideration

several factors in addition to recruitment

qualifications, duties and responsibilities

of the posts etc. The pay-scales canot be

determined solely with reference to academic or

professional qualifications. It is re-asserted that the
applicants are neither physicians nor can they

claim the grade, which has been awarded to physicians.

The applicants filed rejoinder, reiterating

the facts, which were given in the O.A. Ue have

heard the learned counsel for the parties end have

perused the record.^
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The applicants want the pay-scales equivalent

to the physicians employed in the Indian System of

Medicines, The arfument, uhich has been aiivanced

on behalf of the learned counsel for the applicants

is that they are degree-holders in Ayurvedic and Unani

systems. The applicant No,1 is 1*1,D. in Ayuryeda and

was working as Senior Technical Assistant, Applicants

No,2 and 3 are degree-holders in Ayurvedg and working

as Research Assistants in Ayurvedic Pharamacopeia

Committee whereas applicant No,4 is B,Sc and was

working as Research Assistant in Unani pharamacopoeia.

Because th-^y were holding degrees, they want to be

equated with physicians for entitlement of their

salary on the principle of equal pay for equal work. In

this connection, the reference of the recommendation

of the 4th Pay Commission has been made. The extract

of the recommendation is qiven in oara 4,2 and

4.5 of the 0,A, Uhat appears from the reading of

this extract of the report of Pay Commission is th®^

associations representing indiqeneous rsystem of

medicines, had agitated their grievance for increase

of the pay-grade equal to the Medical Officers of ISM,

It was mentioned that Allopathic dociors were given the

grade of Rs,650-1 200 which was revised to Rs,700-1 300 after

those doctors were brought under C,H,S, The Pay

Commission, therefore, comparer the case of the

physicians of ISM/Homeopathy vis-a-vis the allopathic

doctors. Therefore, the recommendation was made that

the existing scale of Rs,650-1200 of the incumbents, who

were degree-holders in

be raised to Rs,2200—4000 given to the allopathic doctors,
A.

In this way, the 4th Pay Commission had mac'e a



f
2^

-7-:

ompension of physicians or meSicsl officers
uorkin, in Siffarent system of medicines. It
uas nchere mentioned by the Pey Commission thetit:.f«
other cete,ory of employees such as that of the
applicants,ues comperable in the same uey. It
-ay be emphaslaed that the applicants are
appointed only either ao, «„„{ ^ ty eirner as Senior Technical Assistant
or Research Assistant InAyuruadlc or Unanl
Pharamacopoaia. They had never bean treated even

e-earch Officer. The service rules of the
Research Officers in Avurvedic and Unani and of
Senior Technical Assistants and Research Assistants
have been brounht on record. They indicate that
Senior Teehnical Assistants end Research Assistants
are elloihie for promotion to the post of Research
Officers uho had been treated equivalent to the
status of physicians cr meoical officer in different
systems of madicinas. In this uay, a class has
been formed of Senior Technical Assistant and Research
Rssistant In Ayurvedic and Uneni System on one hand
snc the Research Officers on the other. No doubt,
the qualiflcetlonsprescribed for the poslj qf
Senior T^chnicsl Assistant and Research Assistant
is pr^*ei-eWy dearee in a perticuler branch.

Similarly, the deqree is needed for the post of
Research Officer. The questlcn arises * uhether mare
equivalence in educationel qualification uiH be a

sufficient parameter for equal pay-scales. In
this connection, the reference may be had of the

decision of the Supreme Court in the case of

The SecrR_^ry, Finance Department h nt.hprc; yg ^
The Uest Bengal Rsnistratinn Service A-eanciatinn Kore.,
1992(1)SCALE 432, Their Lordships of -Honlble Supreme
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Court, u/hile decidin:; thi? quertion, also

C'"insiciere& the earlier decisions rendered in

Earbrt Kirsn riaithpni ^ .Unicn of Indi;. ^nd or..
air 1977 SC 1553 end 5tate of U,P. »nn_. ,

3»P .Chaurasia anc others ^IR 1970 5c -] g^ this
Case of Uest Bengal ^eoistration Service Acsociation,
the educational qualification helc by the sub-

reqistrars uas raised to decree in lau from a

recognised Uniuersity end experience -f three ye^rs

v. St Bar. Thus, the educational qualification uas

J • required for Pluns^iffe but their Lordships
• f Supreme Court found a uoitj of difference in the
nature of the duties and responsibilities of a flunsiff
and a Bub-reqlstrer. Their equivalence in educational

qualification uaS not held to be a oood around
for raisinf the pay-scale.

In orcer to highliqht the point that the

applicants are physicians, reliance has heen placed
» on the decision Hunter vs.Clare 1 Q.B 635(1989).
f The cefinition of physician, which uas given in

«^dical Act,1858 uas in controversy. Hunter, the
apoellant had passed qualifying examination in
all the Branches and thereafter he descrihed
himself as flD - a ohvsiri-n

, , (L - Pi^^ysicicrn. The question then
arose the meanins uith which the disoription
•physicion" uas used; uhethnr it uas used in
feneral and in/m i i nm.i- i-olloquiol sense ae beina equivalent
to th= P.prcssicrr "modical man", or whether it ues
used in e mpr,e ptfioit, senep which woulr import
to most nio'^le th'-f ho k... e thct he hoc a mecical ceirre of one
of the universitirs or -S or riploma entitHna him tn call

elf o. a physician. The int erpre'aticn, uhiclhi



r
:-9~s

UBS accepted by the Court was the latter. This
is based -

interpretationjfcn the tuo different senses, uhich

uere prevalent in that country and, therefore,

it uould not be proper to attach the same meaning

here. Simply becau'se the Research Officer in the

present case before us has been given a status

equivalent to that of a Physician^ it uill not make the

applicants entitled to call themselves physicians

and to put foruard a claim for equivalent pay-scale

of physician/f^edical Officer,

y ^ Their Lordships of Supreme Court in

the Uest Bengal Registration Association's case(supra)

have laid dou'n certain parametres. It uas held that

equation of post^ and determination of pay-scales uas

the primary function of the Executive and not of the

judiciary, andj therefore, the Courts should not enter

.upon the task of j.ob evaluation uhich is generally left

to expert bodies like the Pay Commission etc. The

factors uhich may have to bs keot in view for-

job evaluation may include - (i)the work programme

of his department^( ii) the nature of contribution

expected ofthe employee,(iii) the extent and nature

of his responsibility and accountability in the

discharge of his diverse duties and function^( iv) the

extent end nature of freedoms/limitations available

or imposed on him in the discharge of his duties,Cv) the

extent of powers vested in him,{vi) the extent of

his dependence on superiors for the exercise of

his poijers^(vii) the need to co-ordinate with other

departments etc. In vieu of this^it becomes necE'Ssary

that 'all these aspects should be considered while

deciding the equation of pay-scale with other service

0
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or for raising the particular, lou scale to a

hiqher scale. As is maintained by their Lcrdships

of SuDreme Court, this is the function of exnert

"bodies like the Pay Commission. IJe hav/e no men' and

material to evaluate all these points and, thprefore,

it is not possible to do this "exercise here.

Their Lordships further observed that

ordinarily s pay structure is evnlvsri keepinn

in mind several facts, namely; (i) method of

recruitment,(ii) level at uhich recruitment

is mf.de(iii) hierarchy of service in a given

cadre, (iv) radhimum educational/technical

qualifications required, (v) avenues of promotion, ,

(vi) the nature of duties and responsibilities,

(vii) the horizontal and verticle relativities uiith

similar jobs,(viii) public dealin ;;!S^( ix ) satisfaction
level,and (x) employers capacity to pay.

Again, ue find that there is no material before us

to judne the matter through this anqle,. At

^ cresent, the Pay Commission is uorkinq about the
revision of payf-scales of various categories and

cadres of central government employees. In

vieu of this fact, the applicant should have

approached and can apnroach the Pay Commission

for the purpose.

On the consideration of the facts and ^

circumstances^ and the lau, uhich has been h"Id in
Uest Bengal Association's' cas e( supra), ue come

to the conclusion that the Tribunal is not a

proper forum for seekina equivalence of pay by

the applicants the physicians/Fledical Officers.
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This work is required to be rone by the

expert bodies, like the Pay Cnmmi'^ ?. i nn j uhich

is currently ijorkinn on the evp.luption of

the psy-sc^les. The epplicents should

apnroBch the Pay Comrn is ? i on „ The O.A. is

therefore, decided sccordinnly, Nc costs.

( Dr R.,i<.5axen2 )( K.T'^Lthukuf^er )

H(A) I J)

<r.


