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CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIFAL BENCH
NEW DELHI

OA Nn,2456 of 1990

‘ YN
New Delhi, this the 5 day @f Decembes, 1995,

HON'BLE DR R,K,SAXENA, MEMBER(J)
HON'BLE MR K,MUTHUKUMAR, MEMBER(A)

1. Dr,Girish Chendra Gaur,
‘Senior Technical Asstt,
Ayurveda, '

2. Dr.Chhote Lal, )
Resegarch fAssistant,
Ayurveda, ’

3, Dr,Anil Kumar Singh Bhadorisa,
Research Assistant,
‘Ayurveda, '

4, BDr,M,Jalis Subhani,
Research Assistant{Unani). ees +.. Applicants,
(Through Mr B.Shetye alonguith Mr 8,8.Raval,Acvocates,

versus

1. Union of Indie
through the Secretary to the
Government of Ingis,
Minigstry .of Health &
Family Uelfare,
Nirmen Bhawan,
New Delhi,

2, The Director(ISM)
Ministry of Health & Family Welfare,
Nirman Bhawan, New Delhi, «e ».. R@snondents,

( throu-h Mr N,S.Mehta, Acvacste),
QR DER

( delivered by Hon'ble Dr R,k ,Saxenz, Member{d)

© These applicants have approached the

Tribunal to seek directicns to the responcents io

place ell of them in the pay-scale of %,2200-4030
Wedef, 5.1.1986 with appgropriate fitment and
adjustment, The directicn for péymenf of
noh-préctising allouance @ f,600/- P, M, and

for makiné payment of arrears has also been

AN
sought for, ' .
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The facts of the case are that all the
four applicants are graduates in medicine(Ayurveda &Unani) ;
an¢ are working in the Ministry of Health and Family
Jelfare, DOr,Girish Chendrsa Ggar, petitioner No.1
is heldiny the desree of M.D, in the Inéien System of
Medicine, Ayurveda and was appointe@vas Senior
Technical Assistant in the scale of R,550-000, which
is at present equivalent to Rs.,1640-2000, Dr.Chhote
Lal, applicant No.2 was appointed as Research
Assistant in the Ayurvedic Pharzmacopoeia Committee
in the scale of %.,425=700 which is at present
s.1400-2300, The 3rd applicant Dr,Anil Kumar Sinah
Bhadoris wze appointed as Research Assistent in
Ayurvedic Pharmacopoeia Committee in the

seme scale ac was aiven to applicant No.2. Dr.M.Jalis

Subkhani is the 4£h applicant, who was appointed
as Research Assistant(Unani) in the Unani Pharamacopoeie
Committee in the scale of R.1400-2300, This
epplicant No.,4 holds & dearee 5%—8.50. All the
applicants had exéerience between 2 to 9 years at
the time of filina of the 0.A,
The contention of the applicants is that the
Commiss ion _
4th Pay/hed considered the point of equalisatien
of pay of the physicians representing the Indian
System of Medicines ggb“{i-uas pointed out to the
Commission that the entrance qualification anc the
duration of their dearee course was comparable
to MBBS course, The observationg of the 4th
Pay Commission, therefore, was that Indian System
of Medicine( for short IMS)/ Homeopathy physiciens

possessina cdesree quelifications were st 2 disadvanta=-

geous position gs compasred tn allopathic doctors.
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The reason siven was that the allopethic doctors

were included in the central health service. The
recommendation of the Commission:~, therefore, was
that the posts in the existing scele of Ps.650-1200
may be given the scale of RAZ00-4000 if the incumbents
are de@ree—hoiders in Ayurveda, Sidha, Unani and
homéopathic systems of medicines. It was also
recommended that the method of recruitment of ISM/
Homeopathy €earee physicians should be brousht on
the central.health service pattern, The apolicants,
therefore, claim that they shoulé have been also |
placed in the scale of %5.200-4000, It has been
ascerted by them that they are degree—holdefs in

IMS and they had mace representations but with

no fruitful result, It is alsa blearded by the
applicants that Raﬁioloqist, Technicians, Nurses

were given the scale of Re.1400=2600 and 1640-2900 ané
the veterinary doctors had also been granted the scele
of Rs.2000-3500 but the petitioners were discriminated

against,

The claim of the petitioners is that they
are entitled for non-practising allowance which was
extenced to medical officers who had cegree in

medicines but it was denied to them,

MH’&’&(

The case convassed by'theAapplicantakis
that the Research Assistants in Ayurveda have no
promotional avenue anc they are working on the same
posts for the last 10 years, Their basic gqualification
the doctore

was BAMS, Accorcing to them,/in the modern system

of medicines 'get a Class=I post streishtway in the

pre-revised scale of Rs,700-1300 but the cese of the
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applicants has been ignoree altoasether, The
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representations made by them remezined un-attended,
The Government of Incia passéd an oreer on
17.2.1989 on the basis of the 4th Pay Commission
Report, whereby the pay-scales of physicizns of
Incien System of Medicines and Homeopathic Medicine
were revised to &.2200-4000,and/hy this revision
the benefitwis siven not only to the Desree Holeers
but even to the Diploma Holders.' Here asain,

the petitioners have been'aiscriminated against
because they were dearee-holders yet they were
denied the pay-scale of fs,2200-400 whereas

the diploma holcders in the Indian System of
Megicines were given the same, 1t is also the

case of the applicants that the revision of pay~

scale of tHe applicants was recommenced by the National
Insustitute of Ayuveds, Jaipur eand by the 4th

Pay Commission but nothing has been done, It is

for this reason that they have epprozched the

Tribunal seekine the reliefs cetailed above,

The respondents have contested the case

on several srounes, It is contended that the

4th Pay Commission hae recommended the hiasher
pay-scale of Rs,2200-4000 to nhysicisns and Medical
Officers but no such recommenéation was mace for

the post of incumbents of lower level. It is

denicd thet promotionsl avenues are not svailable

to the Research &ssistants, They are in the feeder
catesory of promotion to the post of Senior Technical
Assistant(Ayurveda),who, in tﬁrn cen be prométed

es Research 0fficer(Ayurveda), Similerly, the post

of Research Assistant(Unani) is made the feeder



Ny

<2

¢=-5=-2

A

grsee for the promotion to Research officer(Uneani).

It is slso averred. that the recommen€ation
mace by the Pay Commission about considerina the
case of Desree Holders in *ft;spectlue system
of medicines, the decision uas taken that the
Dearee-holders with same experience shall be
siven the pay-scale of fs.2200-4000if they were
in the pay=-scale of Rs,650-1200. The distinction
betyeen Dearee-holders ang Diplome Holders was
done suay with because they were appointed from
the same recruitment process. In this way, all
physiciesns were placed in one and the same srade
of R,2200-4000, It is also averred ihat the
applicant¢§}d not;iL}d the post of Physician and
as such, ﬁhﬁfuee not entitled to non-practlslng

allowance.

The respondents have also come with the
plea that determination of pay scale is the work
of the Executive after taking into consideration
several factors in addition to recruitment
qualifications} ui%, duties and responsibilities
of the posts etc. The pay-sceles caiﬁt be

determined solely with reference to academic or

professional quelifications. It is re-assertec that the |

applicants are neither physicians nor can they

claim the srade, which has been awardec to physicians,

The applicants filed rejoinder, reiteratine
the facts, which were siven in the 0.A., We have

heard the learned counsel for the parties and have

perused the record,




Medicines, The arsument, which has been asvanced
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The applicants want the pay=-scales equivalent

to the physicians employed in the Indian System of

on behalf of the lesrned counsel for the applicants
is that they are degree~holders in Ayurvedic anc Unani
systems, The applicant No.1 is M.,D, in Ayurveda and

was working as Senior Technical Assistant, Applicants

No.2 and 3 are dearee-holders in Ayurvedz and working

as Research Assistante in Ayurvedic Pharamacopeie
Committee whereas epplicant No.,4 is B.Sc and uas

workinas as Research Assistant in Unani pharamacopoeisa,
Becsuse they were holding degrees, they want to be
equated with physicians for entitlement of their
salary on the principle of»equal pay for egual work, In
this connection, the reference of the recommendzation ﬁ
of the 4th Pay Commission has been made, The extract
of the recommendation is aiven in para 4.2 and

4,5 of the 0,A. UWhat appearé from the resding of
this extract of the report of Pay Commicsion is thet g
associationsrepresenting indigeneous system of
medicihas, Ead agitated their agrievance fér increease

of the pay-grade equal to the Medical Officers of ISM,
It was mantiﬁneﬂ that éllopathic doctors were aiven the
grade of R,650-1200 which was revised to R,700-1300 after f
those doctors were brousht under C.H.S, The Pay
Commission, therefore, compared the case of the ﬁ
physicians of ISM/Homeopathy vis-a-vis the allepathic
doctors, Therefore, the recommencdation was made that

the existing scale of Rs,650-1200 of the incumbents, who

were degree~holders in Ayurbedjc, Sidhaq Uneani
/UJMW)
be ratsed to %.ZZDD-AUOQKinen to the allopathic doctors,

In this way, the 4th Pay Commission had mace a
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working in different system of medicines, It
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Comparision of physicians gr medical officers
: 4

Wwes nowhere mentioned By the Pay Commission that [k Con
other catesory gof employees such as that of the
applicants,uas compafable in the same way., Tt
may be emphasised that the applicants are
appointed only ejither as Senior Technical Assi;tant
or Research Assistant inAyurvedic or Unani
pharamacopoeis, They hed never been trested even
as Research Officer, The service rules of the
Research Offjicers in Avurvedic zndg Unani an¢ of
Senior Technical Rssistants aned Research Assistants
have been brouaht on record, They indicate that
Senior Teghnical Assistants and Research Assistants
are eligible for promotion te the post of Research
Officers who had been tréetec equivealent to the
status of physicians or medical officer in different
systems of medicines, In this way, a class has
been formed of Senior Technical Assistant and Research
Assistant in Ayurvedic and Unani System on one hand
an¢ the Research Officers on the other, No doubt,
the Qualificationsprescribed for the postg of
Senior Technical Assistant and Research Assistant
is preferably desree in 3 particular branch,
Similarly, the degree is needed for the post of
Research Officer. The question arises itruhather mare
equivelence in educationel qualification will be a
sufficient parameter for equal pay-scales, In
this connection, the reference may be hzd of the
decision of the Supreme Court in the case of

The Secretary, Finance Oepertment & others vs.

The West Benga] Renistration Service Association & ors,

1992(1)SCALE 432, Their Lordships of Hon8ble Supreme




Court, while cecidiny thie quection, also

c nsiderec¢ the esrlier decisicns renderec in

Parbet Kiran Meithani & ers.ve. Unicn of Indis and anr

AIR 1977 SC 1553 and State of UeF, and others vs,

JeF.Chaurasia anc nthers AIR 197¢ SC 19, 1In this

cese of West Bengal Registratinn Service fesociation,
the educational quslification helc by the sub-
renistrars wes raisecd to desree in lay from &
recoinised University and experience ~f three ye:rs

at Bar., Thus, the educetiona] qualification yas

the seme as requirsed for Munz}ffs but their Lorcships
of Supreme Court founcd a world of difference in the
nature of the dyties and responsitilities of a Munsiff
enc a sub-registrar, Theijr equivalence in stucational
qualification wass not helc to he e aood Aaround

for raisins the pay-scale,

In orcer to high;iaht the point that the
applicants are physicians, relicnce has heen placec

on the decision Hunter ve,Clare 1 Q.8 635(1989),

The cefinition of physician, wyhich was ziven in
Medicsl Act ,1858 was in controversy, Hunter, the
epnellant had passed quelifying exsmination in

all the Branches and thereafter he descrihed
himself as Mg.-‘a physicien, The question then
erose se=i0 the meaninz with which the discription
*physicizn® yas used; whether it yas ysed in
¥enerzal zne inﬁmlloquial sence as bheinag equivalent
to the exprescion "mucdicel men", or whe*her j+ wes
Usee in & mome d&finite sense which wpulce imeoort
to most pvoclebthat he hac a mecical Cevrre of gne
of the universitirs gr - ciplome entitling him +n call

himself zc g physician, The interpre! aticn, uhich
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was accepted by the Court was the latter, This
is basad

interpretationlbn the two different senses, which
were prevalent in thet country and, therefore,
it uould.hot bhe préper~to attach the same meaning
here. Simply because the Research Officer in the
present case before us has been given a status
equivalent to that of 2 Physician, it will not meke the
applicanté entitled to call themselves physicians
and to but forward a cleim for equiuélent pay-scale
of ﬁhysician/medical 0fficer. |

‘ Their Lorgships of Supreme Court in
the West Bengal Registretion Association's cese(supra)
haye laid d5UH certain parametres, It was held that
equation of posts and determinstion of pay-scales was
the primary functioﬁ of the Executive and not of the

judiciar and, therefore, the Courts should not enter
J Yo ? »

upon the task of job evaluation which is nenerslly left

to expert bodies like the Pay Commission etc. The
factors uhich may have to be kept in view for

job evaluation may include - ﬁ)the WwoTK proaramme
of his departmenﬁﬁii)'the nature of covtribution

expected ofthe employee,{iii) the extent and nature

.of his responsibility and accountability in the

discharge of his civerse duties end Functionaﬁiu) the
extent and natufe of freecoms/limitatione aveilable

or imposed on him in the discharge of his duties,(v) the
extent of powers vested in him,(vi) the extent of

his dependénce an superiors for the exercise of

his pouersﬁuii) the need to co=-orcinate with other
departments etc. In view of this it becomes necessary

that a1l these aspects should be consicdered yhile

decidinj the equation of pay=-scale with other service

@b
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or for raising the particular,lou scale to a
higher scale, A&s is meintained by their chdships
of Supreme tourt, this is the functicn of exnert
"hodies like the Pay Commission. WWe hzve nc men' and

material to evaluate all these points and, therefore,

it is not possible to do this exercise here,

Their Lordships further observed that
ordinerily s pay structure is evolvecd keeping
in mind seversl facts, namely; (i) methaod of
recruitment)(ii)'level at which recruitment

\
is msdq(iii) hitrarchy of service in a aiven
cadre, (iv} mindmum educational/technicel
qﬁalifications required, (v) esvenues of promotion,\
(vi) the nétﬁ;e of duties and responsibilities,
(vii) the horizontal end verticle reletivities with

similar jobs,(viii) public dealinas(ix) setisfaction °

)
level,and‘(x) emplnyers cepacity to pay.

Aéain, we find that there is no meteriel before us
to judne the matter through this asnnle. At
gresent, the Pay Commission is wnrking about the
revisiocn of paysscales of various categoriss and
cadres of central government emplbyees. In

view of this fact, the applicant should heve
app;oacheé end can apnrosch the Pay Commisesion

fer the purpose,

On the consideration of the facts and %
Lf/c;mq/- ' M&m
cir6umstance§kanﬂ the lau, which has been hedd in

West Benoal Association'd case(supra), we come
to the conclusion that the Tribunal is not e
'prnper forum for seekln%;59u1ualence of pay by

Jr [ e

.*he apolicents the nhysicians/Medical GFFlcers,

)
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This work is required tec be rone by the
expert baodies, like the Fay Commicszion, which
is currently working on the cvalus“ion of
the pay-sceles. The gpnlicants shoulc
approach the Pay CLommission., The 0,0, is
therefare, deciced sccorcdinnly. Ng costs,
’
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