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25. 95, B.D. Sharma Asstt/DGE&T
26+ 564 Nathoo Singh (SC) Asst t /RS
27« 9% M. Pandeya Asstt /DLB
28s 98e Smt. Tripta Kapur Asstt /MS
29+ 99, Jai Prakash Sharmz - Asstt Ms
30e 100e Smt. Ravi Sharma Asstt/ms

ecee Fbspondents

By advocates: shri P,He. Ramchandani

ORDER

Hon'ble smt. Lakshmi Swaminathan, Mem ber (J)

The applicants, who are working as Upper
Division cleka(UDCs), are aggrieved by the Memorandum

NoeA=32015/1/90-Adm.1 dated 22.2.90 intimating to

"them that promotions from the post of UDCs to

Assistants 'will be made on the basis of the existing
approved seniority list 1i.e. the list of 1587 and

refusing to promote them on the basis of the 19889

~ seniority list which they claim is the correct list.

2 The brief facts of the casse are thatlthé
applicants joined the Ministry of Commerce (foice
of‘the Chief Contrﬁllep-p? Imports and Exports),Néu
Delhi zas L.D.Cs' iR thé central Secretafiat tlerical

Service (CSCS) Cadre on Tth Marcﬁ,1967'on the bzsis aof

the selection held by the Staff Selection Commissione
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In.1982 they were nominated by the Department of Personnegl
and Training under the Zoning Scheme to ths UeD.C. cadre

of the Ministry of Labour against long term vacancies and
joined in November,982. kccording to them, on their joining
the Ministry of Labour in the UsDeCo cadre, their interp-se J
seniority vis-a-vis those included in the select list of

UeDeLs of the Ministry of Labour, should have been determined

in accordance With gpg Céhtral Sepreﬁariat Clerical Service
Rules,qgsz,ghere;ﬁa%ter referred to as CSCS Rules), The
applicants submit that under Rgle 25 of the.8305 Rules,

in_the light of the interpretation given by the Department

of Personnel and Training, whose decision is final, the

Seniority of the applicants as UDCS Were fixed at SpeNos.

63, 65 and 67 respactiVeiy in the seniority iist circglated

by the Ministry of Labour dated ]e12¢89 (BnAn=exur e 2).

éﬁri MelLes Ohri, learned cocunsel for the applicants submits

that once the seniority has been fixed by t he commetent

authority i.e. the Department of Personmel & Training, that

g

|
becomes the settled position and the applicants are entitled !
Lo the next promotion in accordance u;th . thét list. The l
learned counsel for the applicants submits that certain persons at
SreNoe 49 and 50 of the seniority list dated 1.72.89 i.e.
S/Shri.S-S. Sharma and YeNe Sota, who zre of the same batch

in the Cleérical Grade Examination as the applicants, have

been promoted as “pssistants since 1984 wherezs the applicants

B
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are still uo:king as UDCse. Another grievance of the
applicants 1is that even after the circulation _of the
seniority list by the Ministry of Labour in December,1989,
Ministry of Labour continue to make promotions on tﬁe basis
of - the-. wrong old seniority list of 1987 thereby ignoring

the dlaims of the applicants for promotioms. He relies on the

‘fiinistry of Home Affairs OeM. dsted 266111969 with regard to

decentralisstion of the CSLCS cadre.

Je Shri Mel. Ohri, learned counsel for the zpplicants
relies on : . Rule 11 of the bécs Rules read with Regula£ion
3(4) of the central Secretariat Clerical Service(Seniority

of Transferred Officers) Regulations,1963 (hereinafter peferred
to’ asAﬁthé *Reéulatibﬁsz}. He submits that since the
applicants haﬁe been transferred to another cadre, when

they got trénsferred from the Ministry of Commerce to

the Minisiry OFILabour, their seniority should be fixed

in the new cadre below the juniormost permanent or temporary

officer, as the case may be, ap pointed to t he grade after

- the appointed date ie.es 1¢11.62 in the new cadre Wuho

has obtained. a higher rank in the compstitive examinat ion

on the results of which the transferred officser was
recruited,.or who has been recruited on tﬁe results of

an earlier‘examingtion-" The learned éounsal further

submits that Regulaﬁidn 3(3) doe; not apply to the applicants,

which has bezen relisd upon by the respondsnts. They have, in the
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amended0p sought quashing of the seniority list of UDCs

prepared by the Ministry of Labour dated 26.2.9] ' and to

promote the applicants to the post of gssistants from the
date their juniors have been promoted with all consequential

reliefse , _ |

4o | .The respondants have filed their péply denying the
above averments méde py the épplicants. Théy'have statea
that the select list of UDCS'For the year 1887 has been'
prepared as per the advise of tﬁe DOP&T based on the relevant
provisions of CSCS Rules and Regulations. They have further
clarified the position regarding the advige giuan by the .
DDP&T in their supplementary affidavit fileq on 9.8.95.
Shri P.H.-Ramcﬁandani, learned counsel for the respondents
has submitted that the impugnea seniority list has been
correctly prepared in accordance with fhe'prdvisions‘OF.
Rules 11(2) and 17 ofﬁthe CSC% Rules fead with Regulation‘
3{5). Shri'P.H. Ramchandani, lsarned counsel for the

i ' '

respondents has referred to the Office Memorandum issued by

. the DOP&AR dated 309.82 in which it has been stated that

a deéisidn has been taken to nomin;te the’applicants?LDCs
of the Ministry of Commercelto the Ministry of Lgbour for
_aépointment as UDcs'on longiterm basis undsr the Zoﬁing
System. gccordiﬁg to him, this is a tranéfer of the applicants

as LDCs and then the appointhent on promotion as UDCs
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- in the Select List and thereafter by the temporary

in the'Ministry of Labour, in accordance with t he second

proviso to rule 11(2) of the CSCS Rules. According

to ﬁim, under these prouisigns, if there were vacanciss

of UDCs in any cadre they shall be filled by the appointment
of persons included in the Select List for U.DeCs cadreae |
Thereafter any vacancies femaining unfilled shall be

filled first among the persons épproVed for inclusion

promotion on the basis of senioriﬁy;subject fo the
rejection of the. . unfit of officers of the Lower
Divis ion Grade in that Cadre ho HaVe rendered not-less
than eight years approved service in the gradee. . He

R - (

submits that on the decentralisation of %the CSCS cadres

as given in the O.M. issued by the DOP&AR dated 294783,

- as .
which is the same/that issued by that pepartment in
/ il

[

OoM &ated 17.12.81;22%ﬁg'F0ﬂ making temporary promotiong
to the Upper Divisioﬁ Grade Q;re to b; araun upe He
submits that in the decentralisation cadres primarily
prdmotions/ confirmations wers to be effected Jithin the
cadre. Under Rule 11(2) of the C3CS Rulss, promotions

caa be made on temporary vacancies as prescrib?d thereine.

The lazrned counsel submits thatlsince‘there were not

sufficient posts of UDCs available to the applicants in
/ .

the Miniétry of Commerce, the epplicants were transferrad to

1
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o where there were vacancies ~
the Ministry of Labour/and their seniority has, therefore

He!”
to be fixed in accordance with, £SCS Rulaes and Regulations

A
made under Rule 17{5) of the CSCS rules .

‘ 5e¢ Shri P.H. Ramchandani,‘learnea counsel for the
rSSpondenﬁs submits that on clarification giVen'by the DOP&T
the seniority of the applicants has bsen fixed. The clarifi-
cation is to the eFFect\thaf if an LDC goes on transfer to
another cadre on promotion as‘UDC on temporary basis undar
Rule 11(2} of.the CSCS Rules, he is aséigned‘seniority be low

- all suchvtemporary of ficers of the grade in the ngu cadre
having longer or same length of service as UnCs which is in
accordances with Regulation 3(3). He has referrsd to the
definition of "cadre® uhich means the group of posts in-
the Upper Qivision and Lower Division Grades of ths service
in any Ministry or Office specified in column (2) of the First

CSCS
Schedule to ﬁhelRules."Grade" has been defined under

”h' Rule 2(k) to be ths gradss specified in Rule S‘uhich
aretUpper Division Grade' andfLoust Div;sion Grade! The
'range of seniority'has been defined in Rule 2(oo) in relation
to any grade meaning the range specified by the Central
Government in the DOP&AR in the common seniority list for

that grade for additions to Select List or for temporary

X%f promotions, as the case may be. Rule 11 deals uith
/
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recruitment to the Upper Division Grade and sub~-rtle
(2) deals with filling up of temporary vacancies in that
g;ade and includes officers of tha-Louer Division Grade
in that cadre who have rendersd not less than eight

years approved service and are within tha rangs of seniority.

The lesrned counsel s ubmits ﬁhét-thelapplicants have been
prumoted\;s UDCs under the provisions of Rule 11(2) and
their seniority has beén dealt with in Regulatién 3(3),and
not Regulation 3{4) as contended by the applicants; He
susmits‘that in terms SF Regulation 3(3), the seniority

of tﬁe applicants has been correctly assigned i.e. bslou

all existing teméorary officers of the gradé in that cadre
i.g0 belouw the of?icers who are in the cadre in the
Ministry of Labour to uhich.cadrs the applicants uere
tranaﬁariéd from the Minigtry of Comme;ce, uhere t here

were no vagancies in tﬁe higher grade. The learned counsel
also Clarifiea tha% the DQP&T-had agreed that the seniority
list of UDCs of CSCS Cadre of the fiinistry of Labour issued
in 1987 is in accor&ance with Regulation 3(3) read with
Rule 17 of the CSCS Rules. He has submitted that s ince the
applicants could not be promoted for want ﬁ>Vacénciés in

their own cadre in the Ministry of Comftarce, they uWere

in the Ministry of Lagbour
considesred for promotioqéas they came within the range of

in their memorandum
senlorlty as specified by DOP&AR /and were considered for

promotion only in terms of the second provisc to Rule 71(2}




The learned counsel submits that while in the Ministry of
LQbDur there were vacanbies in the Upper pivision Grade,

suf?icienf number of persons were not available and hencs
they had taken the persons who are qualifiedflike the applicants

specified oy the DOPET, on transfer basis in that gadre -
He, therefore, submits thqt in the additional affidavit filed
by the respondents, they have clarified that &he seniority
list dated 264291 is also inponfdrmiﬁy uith tha rulss and
regulatons and the applicants have b een assigdéd seniority

by placing them en-bloc# below all existing UPCs belonging

to the Ministry of Labour, who were appdinted earlier than

the applicants as UBCs-in accordance
with Regulation 3(3). In the circumstances, the learned

counsel submitted that the application may be dismissed.

6o The applicanté have filed = g rejoinder to the
supplementafy affidavit filed on behalf of respondents.
Shri MsLe. Ohri, learned counsel has reiterated the‘stgnd
taken by the applicants,in the rejoinder that the seniority
of the officers transferred under the Zoning Scheme from
other FMinistriss uas.required to be fixed in terms of the
ranks obtained by them in the exéminations in which they
qualified for appointments to. the post of LeD.C. and the

persons who qualified in sarlier examinations were required

to be ranked senior to those who qualified in later examinztions
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in terms of Regulation 4{4)s Shri MeL. Ohri, learned counsel

has alsq relied on the Ministry of Home affairs O.M. dated
26411485 uhich desribes hou tbe decentralisation of the
CSCS Grads is to be donees His contention was that since the
applicants were appointed as LDCS and were then trahsferred
to another cadre, their seniority has to be fixed in

the new cadre below the juniormost permsnent or temporary
officer, as the case may be, appointed to'the grade after
the appointed day ieg. 114462 in the new cadre, who has
obtained a higher rank in the competitive examination on

the results of which the transferred officer was recrulted
or who has been recruited on the rQSults of an earlier exemi-

nationse. The learned counsel further reiterated that in vieu

of Rule 25 of the CSCS Rules and the DOP&T advige glven to
the Ministry of Labour on the basis of which senicrity of
UDCs was 1issued on 11289, no further seniority list ought

to have been issusd in 1991 and the seniority list of 1989

should, therefore, be finalisede.

/

" Te In furtherance to the Tribunalts orders dated

e

«10.55, respondent No.2 - Department of Personnel and

SN

1

Training has filed anaffidavit on 22412.95 in which they

have ansuered the follouwing queries raised by the Tribunal
uhether -

(i) the ruling under Rule 25 given, which has bsen
reproduced in 1989 seniority list, still holds
goodé org ' /

(ii) whether it has been rescinded. If it les bsen re-
scinded, a2 copy of the order issued under rule 25
should be furnished with the affidavit.

(iii) whether the reply deted 23.7.50 contradicts the ruling
given under Rule 25 reproduced to the 1984 seniority
list;
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whether the mesting took place as mentioned in the \
supplementépy aFfidavit on 10.1+91 and whether in that
meeting DUOP&T took the stand either, explicity or by
impiicatioh, that the ruling given under Rule 25 stands
superseded and that the pr1n01ple underlylng the 1987
senicrity list is Ualld,

(v) The second respondent should also indicste clearly as to
the level at which the decision was taken in this

megeting held in January, 1997.
They have, inter alia, stated as under -

n.If the officers within the range ,of seniority are not
available in a cadre for ma in%yadditions to the Select List
from officers of category@%i.e. LDOCs in their cadre who have
rendered not less than eight years zpproved service and uwho are
within the range of seniority in that grade) such additions are
made from a panel, furnished by the Central Government in the
Department of -Personnel and Training in the Ministry of Per-
sonnel, Public Grievances and Pensions of officers serving in

the other cadres.

Y It would follow that vacancies in the UDC Grade
earmarked for being filled by promotion of LDCs on the basis
of seniority are to be filled first from amongst eligible
LD:Cs in the cadre'and'couerad in the 'range of seniority?
specified by this fespondent subject to rejection of unfit.
Sucl of these vacancies as may remain unfilled due to non-
availability of sufflclent number of LDCs withim the cadre,
are to be filled by appointing LDCs nominated by this Respondent
from the Central Panel consisting of eligiblé LO:Cs covered
within the zone, but not promoted in their own cadres due to

non-availability of sufficient vacancies therein, and u1lllng

to get promoted in other cadres. The persons who come from

the other cadres to the new cadre their seniority in the neu

‘cadre will be determined according to Regulation 3(3) of

Central Sectt. Clerical gervice (Seniority of Transferred

y?blofficérs) Regulations, 1963.0
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‘Respondent . No.2 has also clarifisd that thay have not
rescinded the abovs interpretstion of the Rules/Requlations
and have agreed with the stand taken by the other respondent
iegs Ministry of Labour in their reply. They have also

, the the
referred to the discussions between /officials of/ Ministry
of Labour and their repressntative held on 1076817 and

confirm  that the Seniority list prepgsred by Respondent No.1

in December, 1987 is in order.

8. We have carefully considesred the arguhents of
both the learned counssl for the partiss and perusad the

regcordss

S, The main issue in this case is with regard to the
determination of seniority of persons who have been appointed
in the Upper Division Grade from LDCs im another cadre

in terms of Rule 11 . second proviso of the CSCS Ruleg.

the question is
pn‘particula;éuhether the seniority should bs dstermined in

terms of Regulation 3(3) or Regulation 3(4) which haw been
made under Rule 17(5) of the Rules. The relevant provisions

of Rule 11(1) and Rule 11 2)egd as under -

11{1). Substantive vacancies in the Upper
Division Grade of the Serviee in any
cadre shall be filled by the substantive
appointments of persons included in the
Select List for the Grade in that cadre,
such appointments being made in the order
of seniorpity in the Select List except
when, for reasons to be rescorded in \
writ£ing, a person is not considered fib
Y%y for such appointment in his turn.




11(2). Temporary vacanciss in the Upper Division Grads
in any cadre shall be filled by the appointment
of persons included in the Select List for the
Upper Division Grade in that Cadre. Any vacancies
remaining unfilled thereafter shall bs filled
first from among the persons approved for
inclusion in the Select List and thereafter by
the temporary promotion on the basis of seniority,
Subject to the rejectinof the unfit, of officers
of -the Lower Division Grade in that Cadre who
have rendered not less than eight ysars approved
service in the Grade, and are within the range of
senioritye. Such promotions shall be terminated

- when persons included in he Select List for the
Upper Division Grade become available to fill
the vacancies;

eos0sscospee (not rela\ﬂant)

Provided further that if officers within the
Tange of seniority are not available in a cadre for

promotions, the appointments shall be made from a panel,
furnished by ths Central Government in the Department of
Personnel and Administrative Reforms in the Ministry of

Home Affairs of officers serving in the other cadres.
@0 sseses 09 o0 (not I‘elevant)

The relevant provisions of Regulation 3(3) and
Regulation 3(4) read as under -

3(3})« A member of the Service appointed to the Upper
Division Grade of any cadre on transfer from
another ,cadre under the second proviso to Rule
1182) of the Rules shall be assigned seniority in
the Upper Division Grade in the new cadre belou
all existing temporary officers of the Grade in
that cadre. If two or more such officers are
appointed on the same date, under the second -
proviso to Rule'q1(2) aforesaid, to the Upper
pDivision Grade of the new'cadre by transfer from
the same cadre, their inter se seniority shall be
as inthe Lower Division Grade of the Service in
the old cadre, and if they are soa ppointed from
tuo or more different cadres, their inter se serier-.
ity shall be determined in accordance with the
seniority admissible to them in the Lower Division
Grade of the new cadre under clause (1) of clzuse
(4) of this reguleticn, as the case may be.

3(4)e A permenent or temporary officer of the Lower Divi-
s ion Grade appointed to that Grade in any cadre afler
the appointed day shall, on his transfer to znother
cadre be assigned seniority below the Jjuniormest
permanent or temporary officer,2s the'case may pe,
‘appointed to the Grade after the appointed day in
the new cadre, who has obtzined a higher rank in ?he
competitive examination on the results of which"the

-~ transferred officer. wds recruited,or who has been

}g recruited on the results of an earlisr examingtion.

, :

/
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10 The applicants belong. to the Louer pivision

Gradelin the cadre oF the finistry of Commerce as contained
in Rule 2(e) read uith???rst‘schedgle to the CSCS Rules.
They were nominated by the Govt. of India, Ministry of Home
Affairs (Department of Personnel and Administrative Eéforms)
(«fle dated 30.9.82 to the ﬁiniétry of Labour for appointment
as U0Cs on-long term basis wunder the zoning scheme. It

was furthsr stated that the transfer of the applicents/ L
LOCs wes tg be'QDVErned by the principles laid dounfin para

7 of the Depart:ﬁent's D.N.ND.IS/'Z/S'{-CS-II aated 17612481
(page 51 of the paperbopk). Pafa 7 of the Dom..feproduces
the earlier 0.M. of the Winiétry of Home affairs dated 2.5.70
which provides,inter alia)that—

‘Mordinarily only persons who are to be
promoted in accordanee :with the zoning
scheme will be transferred to t he neu
cadres in case there are no avzilable

vaczncl®s in their own cadres.t®

i

In this césg,tha applicants who could not be promoted in
their own cadre in the Miqiﬁtry of Commerce uere nominated
for appointments by the Qompeteht authority i.e. the
Department of Personnel and AdministratiVB Reforms in the
Ministry of Home gffeirs to another cadre i.e. in the

Ministry of Labourywhich is in accordancs with proviso (2)

of Rule 11(2)e The Centrzl Secretariat Clerical Service

(Seniority of Transferred Officers )Regulstions,1963 has been

made in pursuance of Rule 17(5) of the C5CS Rules, which




deals specifically with the seniority of z member of the

Service transferred from one cadre to another uﬁder the

second proviso to sub~rule(é}§ﬁ Rule 11« The contention of

the learned counsel for the applicants is that éﬁg Regulafon
3(4) should apply. We are unable to agree with this.contention
because in this caSe'the applicants who were in the Lower
Division Grade in the Ministry of Commerce have not been
transferred to another cadre in the Ministry of Labour in

thet grade)in uhich.case the person is to be assigned seniority
below the juniormost permanent or temporery officer who has
obtained a higher rank in the competitive examination on

the results of which the transferred officer was recruited,

as contended by them. In this cass, the D.M. of 0P&AR

dated 30.9.82 states that the applicants in this case who

are LO:Cs have been nominated to t he Ministry of Labour for
appointment as U&&s on long-term basis under the zoning Soheﬁe,
i.e. on a higher grade. In the facts of the case, therefore,
we are of the gieu that the treansfer hes bsen made under the '

second proviso to Rule 11(2) which has tobe read in conjunction

with Regulation 3(3}. Clauss (3) of Regulation 3 provides that

on transfer from another cadre, their seniority in the Upper
Division Grade of the neu cadre shall be assigned belouw all
existing temporary officers of the Grade in that cadre, uhich

in this case will be the UDCs in the Ministry of Labour and




thgy cannot get seniority based on the ranks they might

_ haQe obtained in the competitive e;éminations for recruit-

ment as LDCs. Therefore, having regard to the Fact; of the

case and the releuant_rhles read with Regulation 3(3), ;
the impﬁgned Seniority,list of f987 éannot be faultede.

110 The'learned'cdunsel for tﬁe épplicents had aigued

that there was coﬁtradictiog in the advice given by the DOP&T

which is the nodal department for the Central Secretariat

services whose decision should have been final, as provided

in Rule 25 of tha CSCS’Rules.as regards the later Seniority’
liét prepgred in 1989 uith‘uhich the applicants have no
grievance. In this connection, we have seen the additional
affidavit filed ﬁy Réspondént Noe2+ They have clarified the
position that they have not rescinded their earlisr stand that
the seniority list prepared in 1987 is in order subject 50

s ome minor suggégfibns. In any case; on a plain regdiné of the
relevant rhles/regulations ué are of the view that when a
person is conéidéred for inclusion in the Select List under

the second proviso to Rule 11 (2) ﬁf fhe CSC& rules, the seniority
oF‘sgch a person can be fixed.oﬁlylin accordance with the pro-
visions of Regulaﬁion 3(3}. 1In this vieu of the metter, the
seniority of UDCs, as reﬁised by Respondent N0;1 by Oefle

dated 2642691, is in order. and in accordance with the
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relevént*rdles éndAregulations. The applicants have been
placed en bloc below all existing UDCs belonging to the
cadre in the Niqistry of Labour ‘on :tﬁeir-trénsrer. e
“afe further of the vieu that singe the impugned seniority

: the .
list has bsen prepared in accordancs with/relevant rules
and regulations, any earlier list brepared contrary thefetoi
even if it is based on an earlier>aduice_giVen by the
DOP&T as contended by the applicanté, cannot assist them,
as it is against the léu; We do ﬁqt find any merit in
this appligation which calls Féf any inferferencé or

quashing of the impugned seniority list of 1987 or the

Subsequent revised seniority list of UDCs issued in 1991,

12 In the result, the application fails and is

dismissed. No order as to costs. ‘b*

()\] AL - ' - T «
(Ke MUTHUKUMA R) (ST, LAKSHMI SWAMINATHAN)
MEMBER(A) - - MEMBER(J)
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