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Hon'ble S mt. Lakshmi Suaminathan, Memher(3)

The applicant is aggrieved by tﬁs order dated
20.7.89 passed by the P-resident whsrsby 20% ér ris monthly
pensicn otheruise admissibls to him has baeen uithheld
for a period of 10 years (Annsxure A-1), He !is also
aggrievsd that review pstition Filsd by him against this

order dated 29.9.89 has not still basn repiied to(ﬁﬁrnﬁ-z>~

2. Briefly statad the facts ars that the applicant

was working as Assistant from 1966 with rsspondents and

was to supsranntate on 31.12.87. According to him because
of the vindic-tive attituds of soms of his sunsriors

who had become inimical towards him,

he sought premsture retiremsnt,which was agreesd to by the
Government in its order datad 14.12.82 under FR 56(k) w.e.f,
15.12.92(Annexure A-3), He states that on 24,1.78 the

CBI had carried omt search at his residence and offics

desk while invaestigating a case against a Firﬁ M/s. Kartar

Industries,Ghazisbad,U.P. He was put under suspsnsion u.s.f,

1.8.79 on the ground that a case against the annlicant in

respect of a criminal offence was under trial(Annsxure A-ﬁ).

The suspension was revoked by an order dated 29/31.8.81

( Annexure A-4).05n 14.12.82 while the Government convayed
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, = their decision to accept his rémm

on the same date thuas also served with a memo, initiating
disciplinary procesdings under Rule 14 of tha CC3(CCA) Rulms
The articles 1 and 2 of the chargeshest are reproduced balou

: Shri HeK. Agarwal, whiie functioninglas an
Assistant in the Department of Personned an AR (MHA)
at New Delhi during the year 1972, obtained from

the office of the Joint Chief Controller of Exports
and Imports, New Oelhi, two Letters of Aathority

in faveur of M/s. Chandan Industrial Corporation,
Bombay in respect of two import licences issued to
M/s. Indien Drilling Parts Manufacturing Jorks,

14, Industrial Area, Chandigarh.

Shri HeK. Agarwal, by his above act,
exhibited conduct unbecoming of a Government
Servant and thereby contravened rule 3(1)(iii) of
the CCS{Conduct) Rules, 1964,

Article II

i

Certain documents recovered during the
searches conduc ted at ths residences of Shri H.Ke
Agarwyal on 24.1,78 and at his office on 241,78,
indicated that Shri H.K. Agarual was engaged in

' the private business of running the firms himself
or he was processing the work for other firms for
consideration, ‘

Shri H.K. Agaruwsl by his above acts,
gxhibited conduct unbecoming of a Government
servant thereby contravening Rule 3{1)(iii) of
the CCS(Conduct) Rules, 1964,

V% ,

A'.OZ-S.

est for premature retiréﬁrent,
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3. Ths.applicant alleges that the charges hatsﬁﬁébn

levelled against him are malaFidejunFounded and baselasé.

He skatés that tha Article I pertains to svents which sceurad
more than 10 years back in 1972 and fhe seéond article
relates to avents uhiech took nlacé 5 years back in ;978. One
©fi the grounds takan by the anplicant is that thess 2 charges
raenging over a long period are unconnected and cannot be

clubbed togesthar. Ha reliss on Tej Chand Vs, UDT 1994(27)ATC 673

4, The sacond objection taken by Shei Luthra, lsarned
counsal for the ap@lngnt is that ths CBI officer. who had
conductsd the snquiry ihf 1978 and 1972 was also annointed as
Presenting OfPicer which objection he has ‘t ak e in the
enquiry itself which was in contravention of the Govarnment's

instructions on the subject as contained in DGP&T latter Nn,

6/42/63-D13C dated 28.10.63 which lays doun as fn1llous-

¥, e.seThere is no bar to an SPE officer
acting as a.departmental witness. The only
point to be ensured is that he is nat
appointed to present the casse on hehalf of
the araosecution,® :

The appliéant submits that the diseciplinary proesedings

stand vitiated on account of the fact that the charge numher 1

which pertains to svents ocoauring in 1972 W25 actually 5
; b explanation for =

inquired into in 1985-86 wi thoyt there. being:anyl; this, inordinate

dslay. He rslies on Stats of -M.P. Vs, Bapni Sinah and anather

ATR 1990(1) SC 881. His next allegatiom is that the



. comple te ’
disciplinary enquiry has been conducted in Jvialation of fhe

provisions of the notas belou rules 14 and 15 of the CC3(cCCa)
. . to which

}%/”Rules according/, no new evideanca shall ba permitted or called
For to fill up any gap in the evidence. He submits that in sharp
contradiction to this rule, the Enquiry Offiper oermitfed'fhe
prosecution to produce additional documants and additional

on’>
uitnesses, as many as;thres differsnt occasions in sapite- .
of the strong opposition. The details of thesa incidents
are that (i) on 30.11.84, tuo additional files wers alloued
to bs produced vide ordarshast dated 30.11.84, {2) ogn--
14,5,85 ¢two additional Uitnessés vars alloved to be producad
and a(Srh-on 2,7.85 tuo more additional witnssses wers allouved |
| Hug V-

to be produced (Annexure A-13,14 and 15). Biichanging the
ordarsheety it shows that the Encuiry Officer was prajudicad
and he did so on the raguest of the Presanting Officer(Annex.2-16).-
§imilarly,after ordaring that‘one of the orosecution witneases
Shri 3.0, Misra would be dropped by his order datad 14.5.85,

‘H1€;' IO e |
da&ar on by order dated 2&.11.8%Lalloued the sama witness ' to

be sxamined, Hs also alleges that this was do-e to fill wp
thelgapéas noticed by the Encuiry DF?icer as already mentionad above,
The applicant also éllagas that he was not allowed to cross-

examine the prosscution uitnesses and“that.is why ob 21:11.8%,

3 et oAt A= p L. fafm o
he accompanied by his defence assistant, uwalked out of the
/ ' s

V-
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disciplinary procéeainqs. The applicant 210 submits
that in the list of documents tha first chargs was
sought to be supportad by a letter dated 14,8,72 said
to have besn writtsn by Shri M.L.Jain to the Joint
Chief Controller of Zxports and Imoorts "authorising
Shri H.K.Aggarual™(applicant) to secure ths lettar of
authority. Hs, houzver, Stétes that this lstter was
not produced when demanded by the anplicant. Hs statas
that although the Enquiry Officer had sgatad that

no reliance will bs placed on this letter he had in fact
rafarred to this in thé raport(Annsxure A=19),

5. The applicant submits that no punishment has

been awarded to him by the crininal court, Henca the
ordars dated 29,3.,90, passad by ths respondents
regarding trsatment of his period of suspemsion cannot
bs connected with ths departmental proceedings, He
claims that ths pariod of susp=nsion ought to have

been considered as period spent on duty,

6. The applicant has also allasged that ths

disciplinary procezdings are malafide because ths

order, accepting his voluntary retirement was passad

by the President whereas the charge-shest has been
issued by a lower authority, i.e., the Secretary to

the Gévt. of India, which is contrary to the rulss,

7. The respondents hava filed a reply in which thay
have controverted the above allegations., They have
stated that the applicant has himsalf adnitted

the recovery of certain documents fraom his hoﬁse/oFFkxi -
by the C.B.I. although he had dasnied the charge that

he was engagad in private business of running the .firms

himself or that he was anganad in the processiong of other

firms for consideration, Thay have stated that

o
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the chargeshest issued an 14.12.52 had been ‘inguired into
as per the rules. They stéts_tha; the allegatiuvns
ievelled against the Enquiry-DfFicer afé baseless and

the same had beeﬂ-conéidered and rejected. They state

that the applicant was allowed to retire voluntary w.e.f.
the afterncon of 15.12,82 by ordsr dated 14.12.82 but
before this date haAhad been chargeéheeﬂﬂon 144 12.82,

The rule relied upon by ﬁhe applicant regardingAapéointment
6? a CBI officzr as a Presantipg Ufficer is not a general

- -il
Govt, rule and as such there is no/legality in the procedurs,

8. Shri M;K.,Gupta,leérnéd counsegl for tBe respondents
haslalso.pointed out that the additisnal uwitnesses as well
8s ths files which had been qalled in the départmental
proceedings were done by the Enquiry Officer after due
considerztion of the facts and it maé not as a mattef of
filling up éaﬁs. He has réferréd to the orders passed - '
by the Enqui;y Officer dated 14.5.85 and 2,7.85(Annexurg
14,15 and 16). In Ege ca;e of ca;ling the» uitéess, |
Shri J.D. Misra it was first reco?dad that his addresg
was not availsble with the Presenting Of ficer and so it
was decided to drop him; Later . by order dated 24,11.85

yg he was examined, and there was no irregularity,
/

\ ,‘ | - | | | ~ |
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9. We have carsfully considered the afguments of
both the learnsd couns=al, plsadings and the racords

of this case.

10. Regarding the First objection that. the .
Artlcles oF Charge range over a long p°r10d, we

are of the visw that this, by 1tselF doas no*t vitiate
the memorandum of charges, It is admltted that a
number of documents were recgvsrad during the search
conducted at his resideﬁca arid office on 24,1.1978
which related to the charges in Articls 2, The
respondents have statad that the records recovered
from the custody of the applicant pertained to various
firms and wsre connected with the matters relating to
export and import. Article I of ths Charge also

deals with certain letters-obtained by the anplicant
from the Office of the Joint Chiaf Controller of
Exports and Imports in respect of import licances
issusd to another Company. We accordingly do not

find any illegality im clubbing these two charnes
fogether as they ares somsuhat connected and this

ground is rejected.

1. | The second ground is based on the instructions

contained in the DGP&T letter dated 2B8.10.1983 that

the C.B.1. Officer should notoglgé be aopointed

as the P-resenting Dﬁéicer This instructlonfnplnﬁ'an
°trﬁction 55 fhe noeT cannnt hg consirared to be &

genazral 1nqtruct1on of. +hQ Govt 0f ITndia anplicabke\

alsop refoct
tha respondents in thig case. Hencs thlé oowmctzon ?2/

, - of
12, " Regarding the delay in institutinn, the charge

under Articls 1, the cusstion of delsy has to be

sesn i the particular facts and circumstances
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of each case (see State of M.B. ys. Banig?inoQ‘(TQQD(SUpp>
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SCC 738). The applicant has himself stated that the Chargs No.1q

pertained to the svants occuring in 1972 and was dnquired into
1 17
in 1985-86 which is factually incorrect. 1In this casa, the

applicant had admitted the seizure of various records, which

e ra ment ioned in the imputation of charges. The C.B.I raid on
his office/house was conducted in 1978 and the chargesheet has
been filed on 14.12.1982. Considering the fact that the

disciplinary proceedings had been initiated in 1982, that is,
within four years and the nature of the cherge, we are of the
vigw that this cannot be considered as inordinate delay or a

sufficient ground justifying the quashing of the chargesheet

or the Enquiry Officer's report dated 30.9.86.

13. The applicent has alleged that while the impugned order
dated 20.7.89 is passed by the President imposing on him the penalty
of withholding of 20% of his pension for 10 years under Rule 9(2)
of the CCS(Psnsion)“ules,1972, the impugned order dated 14.12.82,
thet is the memoranduonF cﬁarges in the disciplinary precceedings
has been given only by the Secretary to the Govt. of Indis and

not by the President and hence imvelide We Find no basis For tfe
allegat ions because under Rule 9 of the CCS(Pension) Rules, the

order has been correctly passed by the President who is the com-

petent auﬁhority. Similarly, under Rule 12 of the szidRules,

which prescribes £he disciplinary authorities, the chargesheet
issued to the applicant has also been correctly ‘initiated by

the competent disciplinary authority. Therefore, this ground urged

by the applicant is zlso without merit and is rejected.




e
\0
se

14, The othar major argumant of the learned

counsel for the applicant is that the Inauiry

Officer has nof conducted ths proceadings in P
accordance with the Ru1esznnghggiggegaguEiéSEd.

that in the list of witnesses, one Shri Inder Singh,

who had been cited as witness in respsct of

Charge No,2 was examined in connection with Charqge No.1,
He alleges that Shri Om Perkash, who was not given

in the list of uitnesses was later added by the

Inquiry Officer. Similarly, ons Sitaraman, who

was also not cited as a witmess was also called and
e?aﬂined. He further submits that ﬂﬁfﬁfié@énot mantinnad
in the list of documents, - ' wers brouqht on

record, Another infirmity, according to thas

4
—

lgarned counsel éor the apnlicantfthat the letter
dated 14.8.72 which is listad in the list o0 documents
attached was not produced but the Ingquiry Officdr
relied upon this documsnt, which is not
permissible, He also draus attention to

-shest
the Inquiry Officer ordef{Annexure A=14) in which
the Inquiry Officer had recorded that he has decidgd
to drop ons witness, namely, Shri J.0,Mishra but
lzter on this witness was examinad, He also
refars to thz svidencz of SW-8 Shri Om Parkash
Dy.Chiaf Controller, Sxports & Imports. The
contaention of the lzarnsd counsel is that while thig
witness had seen the appiicant,pnly on onz occasion
that'son 14.8.1972, heuks able to identify the
applicant wher=zas he has besn unable to do so

regarding others who visited him on that day.

15. Héfis It is trus that the Inquiry Officer in




his order-shest dated 14.5,85 has statad that he
has béen informed by the Asisistant Collector of
Central Excise Ghaziabad that Shri 3.0 Mishra,
Inspector is not posted in his division and no

Gned *>
other address is aVailablgéhe has deecided to drop
him from the list of witnassas, Howevar, later by
order~sﬁeet dat ed 26.11.1985(Annéﬂ-17), he has
referrsd that 10 witnesses, including Shri J.W.Mishré
who were summoned for evidsence have turnad up on that
date. He has also recorded that'the svidence of
Shri Om Parkash, Joint Chief Controller of Imports
and Expﬁrts was also examined by the Presanting
Ufficer byt his cross-sxamination by ths Defence
Aséistant could not be completed as the delinquent

as well as the Defence Assistant 12Fft tha room of

the-Inquiry Officer without his permission.

16. From the records of the Incuiry Officer, it
is ,therafore,sean that not only Shri J.D.Mishra ard
Shri Om Parkash usre examinedggﬁg aoplicant has
also cross-examined them 6 axcspt Shri Om Parkash,

as stated above. & @0 the earlier data, the
Hat: he had V%

Inqudry Officer had recordsd{decided to drop Shri Mighra

‘ ] . . but that
because his address was not available with hlm,zpoes
not preclude the witnesses being examined , when he
actually pres8nts hims=lf before the Incuiry Officer.
The applicant has also been given 2 reasonable opoortudity
to cross-examine the witness, Having bhesn given

X be . .
a reasonable opportunity toépresent and examine this

witness, therefore, we see no illegality gmp. infhrmity

in the procedure adopted by ths Ifguiry OFficer in

V%Z/ examining either Mr J,D.Mishra or Mr Om Parkash.
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17, The Inquiry Officer in hés order dated
30.11.1994 has recorded that the Pressénting
Ufficer had arqued that two licencing filss are
very material for prowing the.charges under

Article 1 and he}thereFore, reguaested that thay

may be included, The Defence Assistant had
submitted that this request should no%t be acceptad
‘becausa hs is trying to fill up the gap in the
brosecution as from ths list dated 14.8.72
mentioned in Annexure=2, these two files ars
nonsexistent, Filling up the gap is not permitted
in.view of the note belou Rule 14(15) of the
CC3(CCA)Rules, Thae Inquiry Officer has recorded
that after considérin@fgfgumeﬁts of both the
partizs and in the interest of justics there should
be no objection to the production of the tuo
licsncing files and this do=zs not amount to the
filling up of the gap in the avidencs as'pointed
out by the disciplinary authority. Thersafter,

tha two files ware produced,

18.  Rule 14(15) of the CCS(CCA) Rules provides
as unders:
714(15), If it shall appear nacessary

before the close of the case on behalf

of the disciplinary authority, the inguiring

authority may, in its discration, allow
QULIOTALY May, =17 =~ L OW

e ———

the Presenting O0fficer to produce avidsenca

not included in the list given te the

Govarnment Servant or may itself call for

new evidsance or recall and re-sxamine any

witness and in such casae the Sovernmant
servant shall be entitlad to have, if he

3}5 demands it, a copy of ths list of Ffurthsr
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svidenca proposed to be nroduced and an
adjournmant of the inguiry for thres clear
days before the production of such naw
evidence, exclusive of tha day of adjournmant
and the day to which the inmuiry is adsournad,
The inquiry authority shall give the Govarnment
sarvant an opportunity of inspacting such
documents bafore they are taksn on the record.

The Inquiri¥ng authority may also allou the

Governmant servant to produce nsuw svidencs,

if it ie of the opinion that tha production

SR —— y

\ of such evidence is necaessary, in the

interast of justics.

NOTEs-= Neu evidencz shall not be permitted
or call=d for or any witness shall
not be recalled to fill un any nap
in the evidence, Such evidence may be
call=d for only when there is an
inherent lacuna or defact in'the

avidence which has bezn produced

originally.-" (Emphas is added)

The above ruls: permits the Inquiry Officer
(i) to allow the Prasenting Officer to produce aevidence,
not included in the original list givan to thse

s hin
government servant or (ii) ‘Bz _/self call for neu

esvidence or re-call and re-sxamine any witness

aftar giving an adjournm=nt for thras clear days and

giving an opportunity to the govefnment servant tb

inspect tha documents before they are taken on record.gyp
) ajlou, the Goverprent 89YaRka’ 1P o1y ENRY By 9™

calling these two licencing files, which wers

admittadly not included in the list furnishad té

tha Government servantzt tri11 up ths gap in ths

svidsnce, Aftsr perusing the rscords and the order

of the Inguiry Officer, we find no justification

}%}'in the stand taken by ths lsarned counsal as Rule

—<_




14(15) itself permits the Inquiry Officer to call

for new evidence, which in this case hsas bean stated
to be in the-interest of justice, Yae, thereforz, do
not find this action of the Inquiry Officer is opaen
to challenge on this ground, as his action is covared
under thes Rules., Similarly for the above reasons,

there is no basis for the allagation that the £.0. was

19, Certain othar objectiqns had also baesn taken
by the applicant regarding the naturs of svidence given
by 5/Shri Om Parkash and Sitaraman on the ground that
how it is possible for the first wyitness to ramember
the applicant after sesing him only oncs in 1972/and

in the case of the second witness who says that he was
unablg to identify his signatures, These allegations
are purely im the realm of aopreciation of svidance

by the competent authority and it is not for this
Tribunal to re~assass the evidsnce and com2 to a

differant conclusion or substitule its own conclusion

for that of the competent authority unless it is
arbitrary or perverse in very excaesptionzl cases,

20. The othsr objection taken by the anplicant is .
that the President, before passing the impujned order
dated 20,7,1989 has not recordad that the retiredA

governmant servant is guilty of grave mis-conduct,




J

f 14 E
He furthar subwits that hig reply dat;d 6.5.1587 Was
also not considerad befora passing the sevars
punishment. Ip thisg regard, the resoondants on the
contrary submitted tﬁat the disciplinary authority

had in fact taken a very lenient yiay to imposa only

a cut of 25% of pension for. s period of 10 years

though the U.P;S;C. held the viaw that the charges
against thg applicant werzs duly proved and yere of
serious naturs and recommended that he should bq
issued'a frash notice directing him to explain as

to vhy the entire amount of his pension and gratuity
otherwise admissible should not be orderad to be
withheld on permanant basis. This advice of the

UPSC was, howaver, not gcoeoted, taking a lenisasnt

visw as mentioned above., In the impugned ordar it

is stated, inter alia, that ths Presicent had
considared tHe report submitted by.the Thquiry Officer
and after taking into consideration the facts and
circumstances of the case h2 came ta the conclusion
that the articles o% charge framed anainst the applicant
Wweare Fﬁlly provad and that he is guilty of grave

misconduct.
/

» -
27, The applicantscounsel had alsc urgad during the
hearing that hs should not have besn punished further
after the court had let him off under the Probztion of

\

Offendars Act, The coumsel fairly admitted‘that in the
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criminal case, which uwas iﬁstituted against him, for
. which he was placed und2r suspension by ordasr dated
T¢8.79, uhich was later revoked osn 31.8,81 (Annexures 4—5)3
&lthough the cert hgg Found him quilty, he had 1et him
Robehoteel 12
of f under th%LDFFenders Act)being his first affencs.
The fact of being let off under the Probation of

DFFendars Act does not prevent action baing taken

againat him under Rule 9,

22, The last ground was that by the order dated
14,12,1982 (Anhaxure 3), the éoplicant's raquest for

voluntary retirement (Annexure A-6) had hesn acrepted

l
and he was permitted to retirs from government service
under F.R. 56(k) weoef. th= afternoon nf 15.,12,1992, -
The apnlicant's contention is that having acrepted
~ his retirehant by the order ofl4,12,1992 the respondents
could not then issue the chargeshest by ordgr of even
date uwhen he was no longer in service. HP submits that

this is malafide sxercise of power as the respondsnts

nead not have acceptad his notice for volunteary

retirement made Rulse 48-A of the CCS{Pension) Rulas

but having done so, they could not legaslly issues the

memorandum of charges on that very day i.e. onf4.12,92
for events occuring more than four ye2ars earlief. This
argument again cannit ba accepted when the chronology

af events ars seen, The order permitting the applicant

J}g to retire From“the government service under FR Eﬁ(k)

o
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was to take effect from the afternoon of 15,12.82,
Therefore, he was still in service on 14,12,1982 yhen

4

the chargeshest was issued to him. We are unable to

' NS
gonstrue tﬁaﬁ Rule 9 gannot be ##voked in a case
uhgre a person haé been permitted to retiré voluntarily,
Under Rule é of the CCS(Pension) Rules 1972, the
disciblingrf procgedings which wers pending Can,
thereﬁqre, be continued even after ths date of his
retirement. Having regard to the Facts and the
provisiOﬁs qf_Rgle 9, therefors, thers is also no bar
to the departmental procésdings being continuad against
the petitioner for events which took place more than
four years prior to the institution of ths deoartméntai
proceedingg‘uhich have sctuazlly been instituted prior

to his date of retirement., Thus the ordser has bean

validly passed by the President und>r Rulse 9;

23, It is well settled law that the jurisdiction

of the Tribumal to interfere with the disciplinary
matters cannot be équafed with an appellate jurisdiction,
The Tribunal cannot interfere with the Findings of the
Ingquiry Officer ﬁr the competent authority where they

are not against the Rules or arbitrary or utterly

perveréa (see_Union of India v.Permanand AIR 1989 SC 1185,

Govt.of Tamil Nggg v.Raja Pandian AIR 1995 SC 561)




&

)

17 ¢

24, . Tﬁa Ppgsident has passed the impugnad ordsr
dated 20.7.89 after due considsration of the f acts and
‘coming to the conclusion that the applicant isg guilty
of §rave miscanduct‘and after consultation with the
UPSC, While the UPSC had opined that the antire monthly
pension and gratuity should be uithﬂeld.on a paermanent
basis due tq the gravity of the chargas provéd,'the
President had only passed the ordsr of withholding

20% of the pension‘For 10 years.'The order can in no
way be faulted becauss the rulas/brinciples of natural
justice have been fully compligd gith in ”holding the
disciplinary proceedings and fhé cpnclusionSare
reaéonable and within the cbmpetenca of thn disciplinary

authority,

25. . For tbe reasonsgiven‘abova, w2 find no merit

in the applicant's claim or any justification warranting
interference with the conclusions arrived at by the
competent authority in the disciplinary proceedings,
The impugned order péssed by the President under Rule 9
o% the CCS(Pension) Rules is legal and valid,

26 . In the result; the application fails and is

dismissed,lesaving. the partlos to bear their oun costs.
/_*uL,Jéiu&J#idu— Q L

(smt.Lakshmi Swuaminathan) k N, V rlshﬂan )
Member (D) Actlng Chairman
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