
Central Adm i n i ct r at i ve 1' r i buria1

Princip^!l Bench, New Delhi,

0.A.No.2387/90

New Delhi til is tlie 7 th Dav of Deceinbei^

lion'bio Mr,. Justice S,. K, Dliaon,, Vi ce-£iiai riiian (J1
110n"b1 c ['•!i". BN- Dhoundiy.a 1 , ilomberiA)

Shri Zahir Ahmed5
S / 0 SI'K J a mi r Atime d i< !ia n,
R/o 12/A/47-H Jamalu Ka Ba^h,
rlLiuiOLir,, Delhi. Applican!

(through Sh. A.S. Grewa1„ advocate)

versus

1, C0ill in i s s i dne r 0f Pol i c t-: .Delhi
Delhi Police Headquarters,
M.SJJ. Building, . •
I,P. Estate,
Neh Delhi.

2. Add! . Commissioner of Police(A.P.),
Del hi Poliee Headquarters, M.S.0.B1dg ,
I,P. Estate,
r.iew Del hi.

I'L DepuLy Coinmissioner of Police,,
r d Bn. D. A, P , Ne w P01 i c e Lines,

Kingsway Camp;
Delhi. Respondents

(Llirougli Sh, O.N, Trisal., advocate)-

ORDE,R(GRAL,)
delivered by llon'ble Mr,Justice 5.1<,D!iaon, y.C,(J)

Ihe appl icarrt, 3 Constable in the De^hi

Pol ice w,os subjected to disciplinary proceedings.

Alter accepting the eno.ui ry officer*? report rhe

disciplinary authority passed an order disiiiissing him

from service. He remained unsuccessful in the

appeal. The orders passed Sjy the Disciplinary

Authority and the Appellate Authoriti^pre beine

impugned in the present a})pl ication,

A summary of allegations was given ,.0

the applicant. In it, tlie main averments wore tf, t

iie remained absent from duty for a period of 73 dc^vs

3 5 hourrs and 2b minutes. In ac^ordanrp in
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prccediire prescribed in thu Delhi Policc (Punishnient

and Appe:^!) Rules, 1980 (fiereinafter as referred to

rules), d charge was framed against the applicsnt,

The contents of the charge wcjre subs tan Lial 1y the

same as the suniinary of all egati ons J/le may immediately

note tiiat the alleged bad past conduct ot i.he

applicant was not the -subiect matter of either the

sui!u:ic;ry of allegations or the charge, •

The enquiry officer in the penultimate

paragraph of its finding observedr--

•> "During the course of enguii-y'
it is also proved that the defaulter
is a habitual absentee and
i nc0 r r i gib! o tyfje of pe i"s,on . Hv.
absented 7 times in a total period of
abscnce of 26 days and 4 hours
Recorcjl is enclosed for" perusals The
c ha r ge i s r ove d f u11 y, "

The Di s c i p1 i ria r y Aut ho r i't y has a. 1 :o

observed that trie appl icant is a i'labitual absentee

anfl had been dismissed in the past. In appeal he was

" reinstated. However, the punishment did not have any

detei-rent effect upon him (the applicant).

The Appellate Authority observetl;-

"..........His previous i"ecord
also shows that he is l.abitual
absentee and [las resumed absent on 34
different occasions prior to ihe
present one on which he has been

proceeded against •departmentall y ,"

Rule 16(xi) of the Rules provides tliat

if ;t is considered necessary to award a severe

%

puni:;hment to the defaulting officer by taking into
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conciderivtion I'i'Ig previous bad record, in wl'rich case

lI'i:; previous bad record shall form the bjsis of

definite charge against him and he shall be given

opportunity to defend himself as required by rules .

As already indicated that the al!ectctJ

bd:l past record of the applicant was not the subject

matter of any charge, Wo note that the applicant has

been given an extreme penalty of dismissal from

sci"i ce» We do not know what consi derati on woli 1 d

have been operated in the minds of the authorities if

the alleged bad past record had not been taken into

accciunt. We are unable to appi'eciate the apprcacli of

the Enquiry Officer that even though the bad past
I

record vjas not the subject matter of charge, it has

rec0rded its finding that the same stands proved.

The afore-quoted findings of the Enquiry Qfficcr in

relation to the bad past ,record are not sustainable

an'! the same are quashed. We are doing so becausc we

arc satisfied that those findings arc severable from

t!ie niain part of the order.

The question still remains as to what

order should be passed by us. It is not iti ou"

domain to'substitute our iudgement particularly when

Lf•, e ii•I: t er relates to di sei p1i nary pj roceedings anc'<

the award of punishment,

We have given a thoughful considervation

to tnc matter and we feel that ends of justice , wil!

be met if we direct tiie Apiiellate Authority to rehear
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the appeal of the applicant on the footino that the

alleged bad past record of the applicant does not

stand proved and the finding of the Enquiry Officer

on that score stand quashed. The Appel1 ate Authority

sl'ial 1 dispose of the apf^eal as e>q-5cdi tioucl y as

possible on merits and in accordance with law after

cjiving an oral hearing to the applicant, he shall do

s0 v: \ t,h i n a period of three monttis f r om the datc of

production of a certified copy of this ordsr by ttie

app': icant before it. It will be in the irterest of

justice if some officer other than Sh,. R.P.S. Brar

hear and dispose of the appeal.

The application succeeds in [)art. T'le

appellate order dated 19.4.1990 is quashed. The

Appe11 ate Authority shall act in accordance with the

directions given above.

t

There will be no order as to costs,

(G.N. Dhoundiyal)

i'ietiiber (A)

(SJ^nhaon)

Vice-'Chai rinanCJ)


