IN THE CENTRAL ADMIMISTRATIVE TRIBUNAL
PRINCIPAL BEMNCH: NEN» DELHI
Rean. No. DA-2379/90 ' Date of decision: 19, 2,1993,
Shri K.G, Samhetra eees Applicant
Versus
Union of India through ecss Respondents
Secratary, Ministry of
Health & Family Uelfare
For the Applicant esee Shri S5,C., Gupta, Senior Advocats
‘ with Shri M, K, Gupta, Advocate
For the Respondents eses Shri P,H, Ramchandani,Sr,Advecat
CORAMs -

HOM'BLE SHRI P.K. KARTHA, VICE CHAIRMAN(J)

MOM'BLE SHRI B.N. DHOUNDIYAL, ADMINISTRATIVE MEMBER

1. Whéther Reporters of local papers may be
allowed to see the judgement? pro

2. To be referred to the Reporters or not 7? quy
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JUDGEMENT
(of the Bench delivered by Hon'ble Sh. P.K. Kartha

Vice Chairman(l)

The applicant, who retired from the post of Deputy
ODirector in the National Malaria Eradicaticn Prpgramme, Delhi,
{'NMEP* for short) on 3%.8.1981, filed this application under
Section 19 of the Administratiwe Tribunals Act, 1985, praying
for the following relisfsta

(i) To quash the impﬁgned_ordar dated 6. 12,89

conveyed to him on 12,7,90 uhereby his sntire

monthly psnsion had been permansantly withheld;
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(ii) to quash the disciplinaﬁy proceedings taken

agalnst him by issuing a chargs-shest on

25,3,1983 under the provisions of Rule ©

of the C.C.S. (Pension) Rules, 1972;

(iiiu) -to direct that he is entitlaed toc all his
pensionary benefits before the issuance of -
.the impugned order sy and
(iv) to grant any other relief uhich this

Hon'bls Tribunal_deems fit and proner in

thé facts and ciréumstanc?s of the case,
2, The present ayplication was filed iq the Tfibunaj on
14,11,1990, uhan_the-aﬁplicant was aged apout 67 ymars, He
is presently about 79 ymars old,
3. On 20,11,1990, when the agplication came up for admissidn,
notice was issued to the respondents and an intarim order passed
directing that the respondents shall continue to make payment of
pension to the applicant during the pendency of.the prassnt
application, Thereafter, tﬁe‘intarim order has been cont inued
till the case uwas finally heard and orders reserved on 4, 2,93, -

o including the departmental file en the subject

4, We have gone through the records of the caseland havs
heard the learned counsel for both the parties, 0On his retire-
ment on attaining ths age of suneraanation on 31,5,1981, the
applicant uas sanctioned full pénsion, ératuity and other

retiremsnt benefits as admissible under the Rules as there
N
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was nathing_uroﬁg or irreqgular in his servics record,
Hovever, about two years after his retirement, the imgugnaﬁ
charge-sheet was issuad to him on 25,3, 1983 uhich—ruaﬁs as
folloustwm

" Shri K.G, Samnotra, uhile ucrklng as Deputy
Dirsctor (E) in the National Malaria Eradication
Programme, Delhi during tha year 1979, commit taed
gross misconduct, in as mucH as he made the
following irregularities in the purchass of huge
guantity of Matakelfin tanlets from M’s Walt er
Bushnell Puvt, Ltd,, through ths Nadical Store
Depot, Bombay:

(i) While he made & proposal to the Ministry
of Health & Family Uslfare, for pucchasing
the drug, through the M, §,0, (Bombay), he
did not mention that the sams was already
heing procured through the WHO,

(ii) While indicating the approximats cost to
be incurred in ths purchass of the medicine
he did not make the contents of the firm's
letter dated 14,2,79 received by the NMER
avajlable to the Ministry which could
clarify tha basis of the cost of the drug
as quoted by the firm,

(iii) He shoued undue haste in processing the
burchase and expediting payments to tha
ficm, ’

(iv) He had indicated the exact amount sanctioned
by the Government (as per the rate quot s by
M/s Walt er Aushnell Pvt, Ltd,) te the Mo,
(Bombay): this result sd in the purchases of
the drug at the rats quoted by the firm
itsalf,

{(v) He fajled to bring tha fact that the Msh

‘ (Bombay) could not observe the cedal
formalities, to the noticae of the firistry,
uhen hg Came to know apout it,

O
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5. Rule

(1)

Shri K,G, Samnotra by his ahove acts of
omisgion and commission, failed to
maintain absolute intsgrity, devotion

to duty and acted in a2 manner unb ecominng
of a Government servant contravening
thereby the provisions of Aulse 3,1 (i),
(ii) and (iii) of the CCS (Conduct) Rules,
1964,

9 of the C.C.S.(Pension) Rules, 1972 deals

with the right of the President to withheld or withdrau
pension, Sub-Rules(1) and (2) (b) (ii) of the said Rules
Wwhich are relevant in the pressnt context, provide, intaer

alizy as follows:s

The President resesrves to himself the rinht
of withholding or withdrauing the pensiocn or
part theraof, uwhether permanently or for a
specific period, and of ordering I 8COov ary
from pension of the whole or part of any
pecuniary loss caused to the Govarnment, if,
in any departmental or judicial procesdings,
the nensioner is found guility of grave mis.
conduct or negligence during the oeried of
his service, including service rendersd upon
re-employment after retirament,

Praovided that the Union-Public‘Ssrvice Commission

shall be consulted before.any final orders are passed,

(2)(b) The departmental proceedings if not institut sd

while the Government servant was in service,

whether before his retirement or during his re-

gnnloyment -
BUREHEGXNEEX BB Y BYMRNY . shall not be in raspact

of any event which took place mere than four
ymsars before such institution,
R
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6.  The basic contention of the applicant is that .
the issue of the charga»sﬁeet to him was wholly vexatinus
and frivolous, According to him, the svent took place
more than four yéars before the charge-shmset was issued
te him on 25,3,1883, He has also contended that according
to Rule 9, a pensioner cannot be penalised for any or svary
act of negligenca/misconduct, He must be alloued to enjoy
Rule X—
his ratirasmant ip peace and, therefore, thaésllous discie
plinary proceedings to be taken against him only Fpr
\misconduct or neéligenca which is grave, Unless the
misconduct or negligence alleged can be held»to be grave,
no action under Rule 9 is permissible, The nature of the
alleged misconduct and negligence is, therefore, justiciable
in a‘Eourt of Law with a vieu to ascertaining as to vhether
it was really grave or not, According to him, there uas no
miscoqduct or negligence on hie part as has been alleged in
the charge-shest, According to the respondents, the event
referred to in the charge-shest took place»uithin four years
before tha institution of the charge-shest, They have also
contended that the applicant is guilty of gross misconduct,
7 During the hearing of the case, the learned counsel
for the respondents praduce& a copy of the advice of thae
UePu SeCs which had beaen consulted»in tha'matter. Téking
into account all the aspects relevant to the Casé, the

L |
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U.P.S.C. considered that the ends of justice in this
Case Wwould be met if the entire monthly nension otheruise
admissible to the applicant is withheld on a pgrmanont
ba&is and»that-thp retiremeﬁt gratuity admissible ta him
wasg .allso vithheld, .
8. In Nand Kishore Prasad Vs, the Stats of Bihar and
Others, 1978 (2) SLR 46, the Supreme Court has held that
there ars tugo bésic priﬁcipleé’applicabio to the disci-
plinary brocéedings. The first principle is that such
proceedings before a domastic.Tribunal ars of a guasi-
judiciag charactm:. The minimum' . recuiremsnt of the
rules of natural justice is that the Tribunal should
arrive at itsg con01usicn.0q the basis of some evidencae,
o  Uhich =
i,m,, cvidanﬁi;l xxXxx material /uith some degrae of
definitensss paihts to the Quilt of’ theldelinquant in
rsspéct of the charge‘against him, Suspicignz cannot be
alloved to take the place of proof sven-in domestic snouiriss,
The second principle is that jif the disciplinary enquiry
has bsen conduct ed Pairly without bias or prediliction in
accordance with the relevant disciplinary rulesAand the
constitutional provisions, the order passed by such aut hority,
cannat be interfered uiﬁh‘in proceedings under Article 276
of the Cnnstitutionymerely on the ground that it was based

on svidence which would be insufficient for conviction of
_ o
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the delinguent on the same charge at a criminal trial,
.9. Relying upon the aforesyid decisions, ths learned
counsel éor the respondent; submitted that the Tribunal
should not embark upon én apprai sal of'ths svidence in
the instant case,
10, Normally, ; Court or Tribuﬁal should not go into ths
svidence ;dduced'in'a deoartment§1 enquiry, In the instant
case,'héuevar, we are of the opiqion that the. gquestion whether
the avent uﬁich took place was within four years befors the
ingtitution of the charge.shest. or not and whether tha
applicant was guilty of misconduct or grave misconduct,
can be gone into by the Tribumal, 1In D,V, Kapoor Vs, Union
o e
of -India and Others, AIR 1990, kke Supremes Court 1923, the
Suprema'Céurt hés int erpret ed tﬁe provisicns of Rula 9 of
the C.C.S.(Psnsion) Rules, 1972, 1t has bean held that ths
condition precedent is that in any dmpartmsntal snguiry or
the judicial proceedings, the*peﬁsionar is found guilty of
grave miscenduct or negligsnce during tha‘pariﬁd of hie
service, and that “tﬁera should b; a finding that’the
delinquent ie guilty of grave misconduct or negligence in
the discharge of public duty in office...,...Myriad /
eituaticn may arise, depending on.the ingenuity with
uhich miscnnduc@ or irragularity was committed, It was

not necessary to further probe into the scope and mean ing

A\
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of gha words 'grave misconduct or negligence! and under

what circumstapces the findings in this regard are hsld
proved”, It was further observed that "the axarci;e of

the power by the Prasidenﬁ is hedged with a condition
precadent tﬁab a finding should be recorded either in
departmsntalAanquiry or judicial procesdings that the
pensioner committ ed graJe misconduct or nsgligence in the
discharge of his duty while in his office, subject of the
charge, In the abssnce of such Q finding, the President

is withoqt authority of law to imposa penalty of withholding
pension as a measure of punishment either in Qhole or in
part permanently or for a specified pesriod, or to order
recovery of the pecuniary losé in whole or in part from

the pension oF'tha employeé, subject to minimum of Hs, 60/",
11, In Union of India Vs, 3, Ahmed, 1975 (2) scc 286, tha
Suprems Court has considered the ambit and scops of the
expression 'misconduct', It was observed that the conduct
which is blamewort hy for the Government servant in the

cont ext of Canduét Rules, Qnula be misconduct, 1If g sérvant
conduyct e himself_in a yay iﬁbmnsistant with due and faithe
ful discharge of his duty in service, it isg misconduct, A
disregard of an essential condition of the contract of
service, may consfituta misconduct, In Streud'ajﬂudicial
Dictiemary,.tho axﬁrasaien Ymisconduct' has bean defined

as underi.

"Miscanduct Mmean 8, misconduct arising from il}
motivey acts of negligence, errors of judgemsnt,

orT innocent mistaxe, do not constitute such
miscenduct, " X _- g
- o ?
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12, In Shri V.K, Gupta Vs, Union of India & Othere,

1987‘(4) A.T.C. 185 at 595~196, this Tribunal has observad

'thét "Whers there is a hierarchy of officers whoss dutiaes

are éafined, it is necassary to detsrmine the extant of

the responsibility of each and dgtermine‘whether‘thura Wa g

any failure to discharge the dutiss and responsibilities

prémptly and uwhet her the failure amounted to miﬁconduct
oT negligence, But because af the statuﬁory smbargo laid

down by Rule 9 of tha‘C.C.S.(Peﬁsion) Rulés, no disciplinary proces
dingg’Acan be initiated agaiﬁsf 8 pensioner in raspnot of

any svent which took place more than four years prior to the
Q«i%gd failure t%hinstitu?etﬁhadprocafdings uitgigdgggeptggad
S ctoming in ® way g 12 disciplinar rptescings, -
initiatign of such grmceedfﬁgsz’lﬁhe rufepop limitation knowus

no .quitV,N Ths rul e-making abthority has adviéedly‘orahibiﬁod
initiation of any'p¥oceedinqé against pensioners undaer Rule 9
in respsct of any eyent Wwhich may have occérred more than four
yaars-prior to the initiation of the disciplinary procesdinge
so that they may live in Peate after retirement, It wase
Further observed that "Time, once it begins to run, runs
remorselessly and insxorably hoth for the good, bad ané the
ugly ;nq like death makes no distinction. While the public
pelicy also dictates that public servants guilty ef misconduct
Or negligence should be breunhnt ga bock asven after thc ratir ge
ment, tha very same policy dictates thgt any suci procesdings
should be instituted within a period of four years, A Damacles!

svord should not be hanging over them for an indefinite perigd,®

Ol
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13, In the light of th; aforesaid judicia)l pronouncemants,
Uve may consider whather tée'evant in the instant case took
plac.,uithin four yeafs_b;FOre tha institution of the discie
plinary procesdings by iséuing the charge.shest on 25,3,1987%
or whether it falls outsid; that 11m1t

14, In th1s cﬁﬂtaxt the learned counsel for the respondents
forcef ully argued that al; the svents put together, should ba
looked into in ordar te sLa uhether the bar of limitation
ueﬁ'd apoly to the 1nstant case, The 1l earnead counsel fer tha
applicant submitt ed that thls cennot be dena,

15, M/s Ualter Bushnel Private Ltd, urote to the Director,
NMEP, Neu Delhi, on 14,2, 1979 soliciting tho purchasa of
metakelfin for NMEP, It Ues stated that elinical trials

Were done in Indla by NM&P and the drug had been clearasd,
Natakalfin is a proprletury drug manufactured by the a?orosaid
firm, The 1atter-er-thsffirm uas received in the office of

the Director and was dealt uxth by the Deputy Diractor {Medical),

Aft ar dlscussing the matter with the Deputy Director (Medical),

the Director called the applicant for a dlscussion and instructed
~him to prspare a note Fer the Ministry of Health & Family Uelfare
for the procufement of 1. lakh doses of the metakelfin tablats,
The applicant has stated;that the Director had also snecifically
desired that the purchas; should be finalised within ths
financial year which uas'to end on 31,3,1979,

C),/4
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16, Accordxngly, the applitant prepared a note and put
it up for the appreval oFlthe Director on 13,3,1979, The
Director returned the nota to him with the follouing remarks:.

"Dlease discuss Uidm Dr, A.P. Ray and put up",

. -

17, " Dr, A.P. Ray was the U, H.0. Coordinator specially

posted in the NMEP, Uhemgtha appnlicant gave his note on
(I :
13.3.1379 to Dr, Ray, he kept it with him and said that he would,
O : .
wasx in turn, consult Dr,  R.G. Roy, Officer on Speciaj Juty in

i
|
H
]

NMEP,

18. Both tha U._ HQD. Cdbrdinatar’ Dr. Aopo Rayg and the U- SODI,
Or, R.G., Roy, ware mfFieg&s superior in rank to the applicant,
They held mutual discussion after which the W, H,0. Coordinator,

Or, A.P, Ray,'prdpared-hfp oun note recommending a buffer stock
;I . )

of 1 lakh tablsts fer the North-Eastern zons, He handasd ovar
the sajd nots to Or. R.G.;Roy, 0.5.D. on 21,3,1979 and
Dr, Roy submitted the samL to the Director for approval, The

Dirsctor approved the same on 22.3,1979, In the note of D,

|
A.P., Rgy, there is an endorsement by Dr, ‘R, G. Roy, 0.5,0. dated"

21.3.,1979 which reads as under

- 1 fully agree uith tha above note given hy Dr, A,P,
Ray, If Director aonroves, D.0.(E) may send thae
proposal to Shri Atri (if at all necessary), The
other note is nqt~¢ecessary."

i -
1 A

18, The other note referred to is the nots dated 13,7379

submit ted by the applicant who was working as 0,0, (£),
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20, Aft er thé birectog"aﬁpreved tHe proposal on the nots,
put up to him by Dr..A.Pi?Ray aﬁd Dr; R,G, Roy, the Dirsctor
marked the file to the agblicant for sending the necessary
rgferana to the Ninistryéof Health & Family Welfare,
-Accordingiy, the applican}Aprapared a notse on'23.3.1979 on
behalf éf the Director an% sent the saMe to the Malaria Call
of £he Ministry, I£ has-;eeﬁ stated in the note that it has
the anoroval oflthe Diracénr, NMER,

21,  The learned counsel for the respondents stated that in

4

ths aforesajd nots dated 23,3,1979 ssnt to the Ministry of

Healﬁh_& Family uelfara, #t has been stated that "We may,

as an emelgenCy measur s, érncuro at least 1 lakh dosages of

metakelfin, Ths estimated cost of this drug will be Rs, 3,45
' j

lakh plus taxes, " It‘uaé also added that necessary funds

i
-axisted in the current budget for 1978.79,
22, SubSequently,lon 2é.3.1979; Dr, R.G. Roy, 0.5,0,, urote

on the firm's original letter as follous:-

"In consultation hiﬁﬁ Or, Ray, a draft note was givan
to D.0.(E) for therbrocurement of 1 lakh metakelfin,
Permission of Winisfry of Health, stc,, might have
been sought by nou"?

23, Dr, Ray_had submitt#d the afore-mantioned nots dirasctly

to tha Director.' }

24, Thereaftsr, the Diréctor called the applicant and marked

to him Dr, Ray's note inst%ucting him to follow up with the

G

Ministry of Health,

-
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25,  The Malaria Cell of the Ministry of Health and Family
Welfare desired to be infprmgd of the folloulngt-

"lg this drug cleared by the DC(I) and will it
be possible to procure the drug within thres
days of the fingncial year?"

26, The Director (PH) éf'the Ministry marked this note to

the Malaria Cell and the %pplicant gave the necessagry clari-
fications on both the pai;ts; viz,, that the drug had been
cleared by the Drug Coﬁtr&ller (Indié), and that'it Was
pussible»to procure the ma?erial ba?ofe the close of the
financial year if the expa%diture sanction was accorded the

sams day. This note was_pit up by the Malaria Cell to the

said Director on 29.3.1979£ana he accorded his sanction on

the same date, The DirectSr.(PH) himself marked the notm
diiectly to the Under Secr%téry (Finance),uho endorsad the
§r9p0331 on 30.3.1§79, éubj;ct to the availability of funds

in the rovised es£imatas uﬁ%1978~79 and, ‘in turn,'markad the
néte to thse Danuty Sacretar% (Finance), who too accorded his
‘approval on the same date-a%d sent the note back to the
Director (PH)., Sanction or%ar uasvissued on 30,3.1979 conveying
the sanction of the Preside$tfto the incurring of an expenditure
not exceediné Rs,3,45,000/ %or the procur ement of 1 lakh dosagss
of Pyremethamine and\Sulﬁala;e taplets (métakelfin) t hrough

Medical Storee Depot, Bombay; during 1978-79, subject to the

observance of tha uswual codai qumalitias for use in ths

l: 01400140.)
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Natianal Malaria Eradication Pregramme, A copy of the sanctiaon

letter was also endorsed toﬁthe Daputy Assistant D;rector

i
General (MS), Government Medical Stores Depot, Bombay, which

!
was to maks the purchase in guestion on Government's bshalf,

27. Thus, it will be sesdithat the Ministry of Health and

; _ !
Fsmily Welfare granted sanction for ths purchase, The Dirsctor

(PH), Ministry of Health & F%mily Welfare wantad to ensure that

the purchase was made before the financial year expired, i e,,

31,3,1979, uhich maant, within 24 hours of ths sanction, The
- nots prehéred’by the applicaﬁt vas dealt with by Or, A.P, Ray,
' . i

de Ho 0. Coordinator,at thﬁ NM%P and he had done so after consulting
i

Dr, R.G. Roy, 0.5.0, in NMEP, Or, Ray had, in his note, commsnded
‘ :
" a buffer store of 1 lakh tablets for the North-Eastarn Tegion,

The M,5,0,, Bombay, made the%nBCQSSQIV purchase, foruarded the

4 !
bill duly certified by them and payment was zlso made during

i

the pingncial year, The appiicant has stated that the propesal
- for the purchase of the madi%ine in question was sxamined in

all quarters and at all levels in the NMEP, Ministry of Health
& Family Welfars, including ﬁha Finanece Division, by the 0,5,0.,

NeM, E.Pe as also by tha U.H.Q} Coordinator posted thers,

28, The learned counsel Fo% the applicant submitted that
| » , ,
a hierarchy of officers was involved in the purchase of medicine

in cuestion, The note submitted by the applicant on 13,3,79
O

was not sent to the Ministry of Health & F,Y, and instead, a
i
o
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saparat s notwe vas senf to the Ministry under the signaturs
of the applicant on 23,3,197% uwith the approval of the
Director,; NMEP, If 13.3,1979 and 23,3,1979 are the crucial
dates, the svent had taken place more than four years beforas
the issue of the charge-shest on 25.3,1983, Ag against this,
the learned counsel for the respondents submiﬁted that the
apolicant had answered the gueries rajsed by the Ministry of
Health & F,u, Dn/?9;3.19?9 and it uas-only thereafter that
the sanction letter was issued on 13.3,1979, If 29, 3, 1575 and
30.3,1979 are ths crucial dates, the mvant can be treatsd tg
have taken place within four years before the isgsue of ths
charge-shaet on 25,3,1983, In our ;onsidared opiqinn, as far
as the applicant uwas concerned, the svent took place mora than
four years before the issus of the charge-shest as ha had

his &X_
submitt ad é_note,on 13.,3.1979, which uas replacad by anothar
note prepareﬁ by other officers, 0On 23,3,1979, the applicant
had only ferwarded tha'hots to the Ministry of Health & F,4,
Wwith the approvél of ths Dirsctor,
29, We are also ﬁf the spinion that there is no finding of
grave mi§CQnduct or negligsance on t'he part of the applicant,
It vas not a ong-man shou and it is hgrd to belisve that the
applicant has misled his superior officers i&i in the mather
of purchaeing the medicine in gquestion, UWhen thers (s .5
hisrarchy of officers whgo were involved in processing the case
of purcahse of the medicine in guestion, it would bhe unfair apd

O~
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unjust to fix the responsibility:solaly on the applicant,
assuﬁing that the purchase ought not to‘have been mads at
that relevant point of time, Assuming that there uas an
error of judgement om the part of the applicant, he cannot
be hald guilty of gross or grave misponduct or nagligeﬁcs,
30. In the censpectus oF‘thé facts and cichmstances of |
the case, Wwe are of the opinion that the impugned order dated
6.12.1989 passed by the President imposing on the applicant
the penalt} of withdrauing of the entire pension permansntly,
is not legally sustainable, Ws, thersfore, set aside and
guash the same, The apolicant would be sntitled tpo full

O~and all ether retirement benefits O
pension/as if the impugned order had not besn passed, The

‘

.1ntarim order passed on 20,11,1990 and continued thereafter,

is hereby made apsolute, There will be no order as to costs,

,

N
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Administrative Mamber Vice=Chairman(Jdudl, )




