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IH THE CEHTRAL ADKIHISTRATIVE TRIBUNAL

PRINCIPAL BEHCH; NEU DELHI

OA HO.2364/90 DATE OF DECISIOHj^. 8.1991.

SKRI AMAR HATH . .. APPL ICAS^T

VERSUS

jJHlON OF INDIA & OTHERS ...RESPONDENTS

CORAM:

THE HOti'BLE JUSTICE MR. RAM PAL SIHGH, VICE CHAIRMAH

THE HOH'BLE MR- I.P. GUPTA, MEMBER i^)

FOR THE APPLiCAMT SHRI B.S. MAINEE, COUNSEL

FDR THE RESPONDENTS SHRI SHYAH HQOEJAHl, CUUMSEl,

fJUDCEHEHT OF THE BEHCH DELIVERED BY HOH'BLE

MR. I.P. GUPTA, MEMBER (A) )

This is an application eiled U/s 13 of fch«

Administrative Tribunals Astj 1SS5;,

-The applicant was appointed as Laapaan {Cl3r;siy:.

froE 28-11.7"i. Prior to his appointment as LaspBan ho HSr"

working as Casual Labour since 1969. He was prosotecl a:v

Booking Clerk (Class 111) on ad-hoc basis vide telegraoi

Issued by the Station Superintendent, Jind Junction dated

28.12.85. He was posted as Booking Clerk at Pandu Pai-.dars

fi-oa Hhere he Mas transferred to Raili.ay Station Siwaha,

The applicant has thus been working as Booking Clerk oi,

ad-hoc basis frooi 1985 and is also drawing salary snU

incresagnts as Booking Clerk.



» i

\

try

I I

-2-

The author ites have posted, one Sh. H. K. Shariaa as

Booking Clsrk at Siwaha where there is only one post of

B'ooking Clerk. On rssuapt ion of charge by Sh. H, K, Sharaa,

the applicant has been spared to approach the

D.PwH.oerlce, Hey Delhi for further orders. The applicant

attended the office of the D.R.M. office, New Delhi and

Biet; the ijonserned officer who told the applicant that he

would be reverted to class IV post of Laisp aan..

The relief 'sought is that the applicant who has

been working for five years as Booking Clerk in a

satisfactory- tsanner and has not failed in any selection,

cannot be reverted unless repeated "opportunities are g-jven

to hia to pass this selection.

The Id. counsel for the applicant cited the

following cases in his favour

i) Sh. Jethanand and others Vs.U.0.[.2». Others (C. A. T. )

- Principal Bench, Mew Delhi. T.A.44/86 decided on

5.5.89, wherein it was observed as follows;

'Further we are of the view that all class- IV

employees who are holding ad-hoc posts in class III

are to be given several opportunities to qualify and

are to be reverted if they do not qualify even after

repeated opportunities,'

ii) A.K'.Phatak and Others Vs. Secretary to the Gcvt, of

India, Ministry of Defence and Others (1987(1) S.L.H.

788), wherein the Suprese Court had observed that
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delay in aaking direct appoinfeaenfe should nob visih

the proaotees s^ith adverse consequences denying

benefit of their services.

iii) Railway Establishaeiit- Rules and Labour Laas

»4"se"felri tirtdet the Heading 'ad hoc ^rrangeaent' ,

follofefing has been .

•'Mhsre tr-anafers on proffiotions are not carried oui: l-^t:

three Eonths, the authority !-ieK!: higher to that i^hic-h

issues the transfer orders should carry out r!-,,"=

review- Such reviews should be triade ulthot'L i'& ' ! ; -•.]

:3 e n i o r s a c e 11 o t t o b e a t d Ls a >i va n t a g e v i s. .vis l:1̂ • -

juniors on account of de!a> in effecting tisusC'fi ;>...

proEotion.

All cases ut loca! ad-hoc arratigeasfits whlc'/i d,;-.

1 i k e 1y t d c o n t i n u e b e >- o n d t h r- e e a o n t h s ei i; .c S. ; -

f-aviaMsd by D.E.K. persoaa'lly aad if an> i-'S,

officiating arrangeaent iti higher grades are cois^-iu

for acre than, six aonths the safcter aust be ve^eia

to Head Quarter arid jUI! be put up to General ilaciage;.

Evesi if the selectioa cannot be finalised fo„

I'eason, the ad-hoc proffiotees_ Eust be put through a

selection with the first batch and retained in •

post only if they pass the written test a.i;

ocnsidered suitable for replacing !:.liea by any

aan selected later. Ad~hoc prosiotees should nrt «>-

retaiiied in higher posts bevond six months unlass '.b->

have in the is;eantiae qualified in the test.
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In Shiv Union of fn-n '̂O-"

ChandigarVi Bench, decidte-J

!-;b!^ ease oC hhe appiicaoks who "ere v'

gap arrangeGsent on y^i-^suc '

rh-v veplscad by i.he selected

respondents are ditect-d to grant ts.o orpOi ^ =x

!:h^ ^5pplLo,.;d: ho clnac hhsvr selection i;6st atvJ >

;.»-,o,-, M-ie applicsi-ifc wiH not be revcitf":-.

IL)

i,.L :;.just:3.rS for !:!\e respondsuts hio«g)d: o-d' t!--

f o 11o r! 3ng po i n t.'E t -

Tlw. 3pplu:ant is not a selected petson noi h..

undergone any selection process for regul^. 3f:t^y

•33 B.jcking Clsfk '̂. llo person j:jnio£ to tt.e ap;.'1 .-

is Horking as Booking Cltirk^

Thfi Hon'ble Tribunal vide its order dated IQ.r.RO

in 0-A. 1730/87 title Sheriff Vs. Union ol' TJia

have fllearly. defined the iaport of judgsent in

Jethanand's case and and held that ad-hoc officiat'-on

in the higher post would confer legal right on hhe

eaployee only if he uas empanel led through the pro-i:55

of selection. In the instant case the applicant has

not been empanelled through the process of seleetiop,

tLIt is however,' OHri case of the applicant that he has
/

not been called for any such selection.

Lii) TVte application is premature since in the instant

case the applicant refers to verbal orders.

iv5 The Tribunal has no jurisdiction as the applicant

was posted outside the loeal Hoits of Delhi <.
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Hhile it is fcrus that fche applicant is not a regularly

selected person, the fact remains that he has been retained

for five years as Booking Clerk and was also given two weeks'

training of Booking Clerk before prossotion on ad-hoc basis.

His posting as Booking Clerk cannot be treated as local sines

he was also transferred froa Pandu Pandara to Siwaha.

Furfchsf, acc»3rdirig to the Railway Establishment Rules and

Labour Laws (page 293) all cases of local ad-hoc arrangesent

which are likely to continue beyond three months sust be

reviewed by D.R.K. Even if the selection cannot be finalised

for any reason, the ad~hoc proavotess aiust be put through a
/

selection. The conclusion in the case of Jethanand and Others

Vs. U.O.I. is that Class IV Railway Employees who are

holding ad-hoc post in Class 111 are to be reverted if they do

CVct.

not qualify even after repeated opportunities give^ is

clear and unasbiguous. Further according to the judgment of

the Supreoie Court in the case of Sh. A. H.Phatak Vs. Secretary to

Ministry of Defence, quoted above protection has been given

even to the extent that delay in laaking direct appointaent

should not visit the proaotees with adverse consequences. (In

this case it appears that Sh.K.R.Sharaa, who replaced the

applicant at Siwaha, was a direct recruitse^). The

jurisdiction of the the Tribunal in the case cannot be doubted

since on release he reported,as directed to the Railway

Office, D.R.M.H.Delhi, where- he was told that he was to be

reverted to the Class IV post. It say further be mentioned

that it is not as if the applicant had been given a chance for

appearing at any test for selection and that he had failed.

Attention say also be invited to the case of Jacob H

PuthutararabiI & Ors. Vs Kerela Uater Authority & Ors.{1990

(2) SCALE Vol.11 No. 10 Sep.24-0ct.? page 588) wherein the

^urt held that eaployees who are serving on the Estab1ishaent



for long spells have fchg re^uisifcs qualificafcions for the

job should not be thrown out but services should be

regularised as far as possible.

In the conspectus of the aforesaid facts, the Tribunal

directs and orders that the applicant should not be reverted

froB the post of Booking Clerk until he has been given

repeated opportunities to qualify in selection test; he,

should be reverted only if he does not qualify even after

repeated opportunities.

There is no order as to costs.

(UP.GUPTA) {RAM PAL SINGH) ^
MEMBER (A) VICE CHAIRMAHU)


