IN THE CENTRAL ADMINISTRATIVE TRIBUMAL l |
PRINCIPAL BENCH, NeW DELHI -
9 * -

e
Oes NO. 232/90 | DATE OF DECISION s © s
Shri B.S. Kasana | - ...Applicant

Vs
Lt, Geverner, Delhi : .. .Respondents |
i
Hen'ble Shri J.P. Shamma, Member (J) = | | ‘
_ )
Fer the Applicant | . Sh¥i Shyam Babu
 Fer the Respondents - ois JMukta Gupta, prexy

ceunsel for Mrs.Avnish
Ahlawat, counsel.

l. Vhether Reperters of lecal papefs may be allewed tq,\/y
sae the Judgement?

2. Te be referred te the Reperter er not?

JUDGELME NI

The appiican‘t, Deputy Superintendent in the Directerate
of Secial Welfare has filed this application fer a directisn that
he sheuld be deémed te have cressed Efficiency Bar in the pay
scale of }5.550-900 en l.5_.'l980; Thel applicant nas made ﬁpresentatim
but to ne effect and last represe;ltati@n is made in May, 1989 and .
no reply has been received by him. The applicant has praed that
a directien be issued té the reSpmﬁdents that he be deemed te havé
crossed the EB in the pay scale .of 5. 550-900 (pre-revised) as
Deputy Superintendent, Directerate of Social Welfare, Delhi w.e.f.
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1.5.1980 anc further relie f be granted to the applicant

in the revised pay scale of #5.1640-2900 and Bs.200G-3500 and

he be given all the consequential bere fits.

2. The facts of tle case are that ‘th.é Pplicant was

appe inted as Deputy Supérintend@nt'in the Directerate &f

Secial_&blfare in 1976 in the pay scale of B5.55C-900 and
he Wa; to cross thé EB en 1.5.1980. The case of the gplicantis
that he was never cemmunicated gdverae ACR and inétead

he was prometed by respendent No.2 en 4.10.1982 as COPO

in the pay scale of Bs.650-1200 on ad-hec basis for a period’

of 3ix menths er till the vacancy is filled up by regular

selectian. A copy of the 9rde# of premotien (Annexure A)
dt. 4.10.1982 has been filed which shows that the splicant

aleng with seven ethers was premsted en ad-hoc basis for gz

peried eof six menths. The aspplicant was, however, reverted

f@ the pest of Deputy Superintendent/PO Grade I in the pay
scale of p5.550-900 w.e .f, 6.3,1985. However, the applicant
received the ACR of 1983 in 1985 in which the perfermance

of the applicant was adjudged te be disappeinting and it

was alse pointed sut that the applicant cannet take eon the
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responsibility ef independent charge. The spplicant made

s representation against that #ntry. Again the spplicant

was prometed en 21.10.1987 te the post ef Superintendent/COPS
| . _ L

in the pay scale ef p5.2000-3500 (revised) on ad-hac and o

emergent basis for a peried of six months. This ad-hec

prometisn was extended for ancother peried of six menths

w.e . f. 23,4.1988 and it was further extended till 30.4.1989.

~Hewever, it was terminated en 8.2.1989 and he was reverted

to the pest eof [eputy Superintendent in the pay scale ef
Bs . 1640-2900 with immediate effect. The aspplicant was alse
suspended by an erder dt. 9.2.1989 on the allegatien that

a criminal effence is under investigatien.

3. The  respendents centested the spplication and stated
that ;cheze were some advesxse _ent:ies in the ACR of the
aoplicant andh viéilance case was pending againslt him. It
is stated thot there was an adverse repert against the
applicant in the year 1.978.' He was communicated this entry
in April, 1982 and his work and conduct was- not feund

satisfacterya His premstien was tetally en ad-hoc basis and

he was net appeinted en reguiar basis with the appr@val of
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tbe PC. So the premetien of the applicant to the next
highei‘ grade weuld net entitle hJ'/.m Lo the bznefit of the
crassing.ef the EB. _The case eof the ;pplicant was referred
to the concerned DDO/HG (Poor Heuge), Delhi in the year 1984,
But since there was an eniry in 1978:and as well as in 1983
and vigilance case was aiso under precess, so the case ceuld ,
net be put Qp befsre the DPC. Thus the case of the
respendents is that in view of the adverse remarks given |
t6 the appli;:ant for the year 1978 as Awell as 1983, the EB
could not be craséed. Tae EB was referred te the 8PC iN
Fébruary,'l986 and the DPGC observed that the case may be
submitted when the vigilance case is decided. Again hié

case was referred fer cansiderati@n of cressing eof EB in
January, 1988 and since the adverse entries of 1983 were not
expungsd, so the matter could net be considersd. There has
been rapresentgti@n against the adverse entries ef 1983,

which was examined by the dep artmznt and rejected in Maych, 89.
In the meantime, other vigilénce case has been contemplated
against the applicant and he has bzen plaged uﬁder suspensien
and since the decisien ef the vigilanée case 1s stil] awaited;
s2 his case_of EB’has met bsen again referred te the DPC., The
applicant was appeinted to the post ef Superintendentenly en

ad-hec basis and net en requler basis . Thus the gpplicant has
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ne case. o %\(?:?

4. The applicant filed the rej®inder and stated that ne

adverse remark was given te nim in 1978 ner it was cemmunicated
to him in April, 1982. The adverse entries of 1983 were
communicated te him in 1985. Thus accerding te the applicant,

his averment in the gpplication be read.

5. Ihave heérd the learned counsel for the parties at
iength and have gone threugh the recerd of the case as well

as the peISmnal.file ef the applicant was summoned. It is net
diSpuﬁed that the EB of the applicant was due fer cressing

on 1.5.1980. The five years entriesprier to 1.5.1980 havé
Leen perused. In 1976, the applicanﬁ-has.been assigned as

a geod efficial. -In 1977 alse, the appiicant has been given
the,remark ?hat he is occasienally laté. In 1978,‘theugh it

igbtated that he is eccasionally late, but he has been adjudged

@ an average officer. Thus the only hurdle in the way ef

the applicant was the entry eof the year 1978 which was
cbmmunicated te him in 1982. This entry alse is enly to the
effect that the aspplicant is eccasianally late. The ACR of

1983 is immaterial. The respcndents have vaguely replied in

L

i'.6.. °




.

the counter that the cressing of the EB was not deécided by

the duly cohstituted DpC b‘ecause there were some adverse
entries in the ACR and the vigilance case'wa_§ alse pending
against him. As regards the néture_@f the advers remark, -
it was enly te the effect that the spplicantfis enly lat.e
,and in all other reESpect'of.his sfficial werking, he has
not been adversely cemmented upsn. There is mo SpeC:;LfiC
averment by the respendents that the case ef the applicant
was c.:msidered for coossing ef the EB beforé it fell due
in May, 1980, | It is well settled that the subsequent acts
of Cemmissien and ommis;imn camet be taken ints acceunt fer
a perisd beyend ths date of cressing the EB. BEarlier te -
1.5.1980, thém is nathing adverse which can come in %he way
of the crossing ef the EB, If, isl alse evident fraﬁx the
® | recerd that en the basis ef the representatien in 1983, the
case of the' applicahf was put to the Directer (Social Welfare)
for cr@ssing’@f EB and the Directcor of Secial Velf are has
pulled up the efficer concerned as te reasen ef delay énd it
is enly thersafter that the éteps were taken fer consideratinn'
of the cressing ef the EB ef"the #pplicant. But what

transpires is that the respondents have taken inte acceunfythe
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entries app@aring subsequeﬁt to 1.5.,1980 in the ACR ef

the gpplicant. The entries after 1.5.1980 would no lenger

be censidered. Invthe year 1986 when the case was referred

- te the DPC when the DPC has observed that the case may

be considefed after the cenclusisn §f the vigilance case
against the gpplicant and shsuld be sen£ aléng with the

ACR upt2 the year.l984—86. Hewever, the ACR ef 1934-86.aré
immate rial bécause enly the period'under coensideratisn of

the ACR sheuld have been upte 1.5.1980, Besices the abeve
facts, it is evident en recerd and admissien in the ceunter
.1tselr that the appllcant was prsmsted ag CDPO in the pay
Scaie of R5.650-1200 for a period of six months en ad-hec ba51s
w.e.f. 4.10.1982. Even‘at this'stage, ﬁ» grders were

passed for cressing ef the EB ef the spplicant w.e.f. 1.5.1980.
Thé épplicant was aéain prpmcted en 21.10.1987 tolthe pest

of Superintendent/COPS in tﬁe scale ef B5.2000-3500. The
goplicant appears to be again reverted w.e .f. 8.2.1989. The
question ef pr0m9£i®n and reversien of the applicant is

net the issue in this present OA. that is relevant is that

when the spplicant was due te cross the EB from 1.5,1980, then

why the applicant was net allewed te cress the EB when there
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was nathing adverse in the ACR of the gpplicant fer a

peried of five years befere the date when the EB was

due?

6. The case of the gplicant, as projected by-the

learned counsel for the spplicant, is that the respondents
havevnat acted fairly and passed erders in an larbitrary
manner sometimes premeting the applicant en ad—hgc basis
with@uﬁ considering the case of cressing of the BB and then
again reverting him.and alse premoting him sn the secend time
to‘the pqst of Superintendent in the higherfscale'%gm i &
withhelding the cressing ef the EBAand pestpening iﬁ till

the vigi;ance case is decidéd ggainst the applicant. The
applicanf in contemplatien ef any disciplinary preoceedings
Eas alse beeh~put under suspension, buﬁ that will net ceme
in the way in the dispesal ef the matter ef crossing of fhe
AEB} The learned counsel for the applicant has relied en

a decision ef Sardar-Santesh Singh Lhendi Vs. State ef Punjab
ané Others, decided in SLJ 1975 (Punjab and Hary;na) P age-480.

In that case, the Lerdships have held that cressing of EB

of a Gevernment servart fell due in 1957, but withheld en

S

°a .81100




e 4’ Y

acceunt of miscenduct rélating te Subsequent perisd, that

miscenduct ef the subsequent peried cannet be taken inte
account while judging the fitness to cross the EB in 1957.
The facts ef the present case are alse similar. In this
case, the present applicant did net earn any adversg remark
immzdiately five years befexe the cressing ef the EB. There
is an ebservatisn in the ACR of 1978 as well as of 1977 that
the épplicant is occasienally'laie. The ACR of 1977 was

naﬁ C§mmunicated to the appiicant and the applicaét hgs
denied having received fhe.communication'of ACR of 1978,
The-respendents them§elves admit tha it was cémmunicated
in 1982. The nature of the adverse remarks is enly te the
effeﬁt‘that'the applicahl is ®ccaslonally late. Tﬁe
guidelines and instructions for Cressing of the EB have alse
been elaberated in the Third Pay‘Cemmission's repert and

erdinarily it should be allewed ts be cressed if the enployee is

able te pull his weight. InAthe present cése, going through
the iCR of the applicant for five years before May, 1980, there j

is nothing en recerd to shew that the gpplicant was net giving

his perfermance to the satisfaction of the Superiors. Only
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passing remark that he isI@ccasionally.lape woeuld nst by
itself condemn the efficer. Again the applicant has been

) premQted in l9§2 as well as again in 1987. If the applicant
was net able te pull his wéight on a lever post, then even
on aci-hec basis, his prometien weuld net have been
jaétifieq.- hen the respondents themselves have found him
suitacle for a premotienal pet, it cannet be said thét the.
applicant was net fit to corss the EB w.e,f. 1.5.1980, Even
~the DpC which‘&as g@ﬁstituted subsequently in 1986 referred
the matter till the vigilance'éase against the applicant
comes te an end and alse called fer the ACR of the year 1984
to 1986. The DPC has lest sight ef the fact that the EB . was
due to . be cressed on 1.5,1980 and enly the ACR priér te
this peried has te be taken info accgunt. Thus the-action
of the respondents in withholding the EB of the appiicant

w.e,f, 1.5.1980 is net justified.

7. The applicant has been making constant representatigns
to the respendents, but the respendents have nst dispesed any
ef them by any speaking erder. The vigilance case er his

AGR for the year 1984-86 as well as any subse quent misce nduct
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his nething te do with the cawssing of the EB on 1.5.1980.

The respendents in their ceunter have nst specifically stated

any particulaer miscenduct er irefficiency ef the spplicant

- which may shew that he Was netfit te cress the EB en the'

due date. The ’r%spendents,te04ceuld notfexplain in the

reply as teo why the aﬁplicant was‘prwmoted to thelhigher

pest of Supérintendéﬁt'@n.4.10.l982.§nd again in Octecber, 1987
which can only.sh@w that the abplicant was fit for premstien

and when he has been adjudged fit for prgﬁmti@d, se the-cressing.

of EB frem 1.5.1980 can mo lenger be withheld.

3. In view of the above discussion, the applicstien is

allewed with the directien te the respendents ta censtitute.

~a review DPCG vhe will censider the cressing ef the EB of the

~@pplicant w.e .f. 1.5.1980 taking ints mcount the ACR of the

period earlier to the date ef cregsiﬁg of the EB ignering

the re@ark of eccasisnally ceming late and in case the applicant
is found fit to cress the EB, he.Shsuld be given the benefit
from the due date with all consequential benefits and fixatien

of pay in the revised pay scale. In the circumstances, the

: i
parties shall bear their own costs. é?“‘ b
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