
a
IN IHE CEOTEAL >i2MINI3THATIVE THIBUM^

PRINCIPAL BErCH, MiW DELHI

O.A. 232/90

Shri B.S. Kasana

Vs ,

Lt. G»vern»r, Delhi

CORAiM

Hen'ble Shri J.P, Sharma, Member (J)

Far the /^plicant

F©r the Respondents

Date of decision to ^"3-^V

.-Applicant

-Respondents

. 'Shr i Shyam Bgbu

. .1^ Jt^kta Gupta, praxy
CQunsel for Mrs .Avnish
Ahlawat,. counsel.

1. V'i/hether Reporters •f l#cal papers may be all«vved
see the Judgernent?

2. T» be referred t» the Bep«rter *r net?

JUD(£^.&l^Jr

The applicant. Deputy Superintendent in the Directorate

@f Social I'felfare has filed this applicatitn f»r a diirectisn that

he shsuld be deemed t# have cr«ssed Efficiency Bar in the pay

scale #f Rs.550-900 »n 1.5.1930. The applicant Has made rsprssentatitan

but to n® effect and last representation is made in May, 1989 and

no reply has been received by him. The applicant has pr^d that

3 direction be issued t® the resp®ncfents that he be deemed t® have

crossed the EB in the pay scale of Rs. 550-900 (pre-revised) as

Deputy Superintendent, Dii^ecterate ©f Secial Vfelfare, Delhi w.e.f.
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1.5.1980 and further relief be granted to the applicant

in the revised pay scale ©f Rs.1640-2900 and Rs.2000-3500 and

he be given all the censequential beiie fits.

2. The facts ®f tte case are that the ipplicant waa-

appointed as Deputy Superintencfent in the Direct®rate '

Sscial I'felfare in 1976 in the pay scale ®f £5.550-900 and

he was to cross the EB ®n 1.5.1980. The case ©f the spplicantis

that he v/as never communicated adverse ACR and instead

he was prometed by resp®ndent Ma .2 »n 4.10.1982 as CD,po

in the pay scale of R3.65Cui200 on ad-h«c basis f©r a period

©f six nwriths ©r till the vacancy is filled up by regular

selection. A copy ©f the erder ©f praraotien (Annexure A)

dt. 4.10,1982 has been filed which sh©ws that the ^plicant

al«ng with seven •thers was pr©m®ted «n ad-h®c basis for a

period •f six menths. The applicant was, hov^ever, reverted

t© the p®st ©f Deputy Superintendent/PO Grade I in the pay

scale •f Rs.550-900 w.e ,f , 6.3,1985. However, the ^plicant

received the ACR #f 1983 in 1985 in which the perf©rtnance

®f the applicant was adjudged t© be dis appointing and it

was als© pointed aut that the applicant cann»t take ©n the
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resp®nsibility •£ ind^ependent charge . The lie ant made

a representation against that tntry. Again the applicant

was promoted ®n 21.10.1987 to the post of Superintend&nt/GOPS

in the pay scale tf Rs.2C)00-3500 (revised) on ad-h»c and svs

energent basis f»r a period «f six months This ad-h«c

prom«)ti®n was extended for another peri®d of six menths

vif.e.f. 23.4.1988 and it was further extended till 30.4.1989.

Hevvsver, it was terminated »n 3 . 2.1989 and he was reverted

t© the pijst 9f Efeputy Superintendent in the pay scale mi

!?s.1640-2900 with immediate effect. The applicant was als»

suspended by an trder dt. 9,2.1989 on the allegation that

a criminal ©ffence is under investigation.

3. The rasp©ndents c®ntested the application and stated

that there were some advesse entries in the «f the

applicant anc^a vigilance case was pending against him. It

is stated that there was an adverse report against the

applicant in the year 1978. He was communicated this entry

in April, 1982 and his v^©rk ard cenduct was nqjt found

s atisf actary . His prsmstign was tstally on ad-hoc basis and

he was not appeinted ®n regular basis with the approval of
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the IPG. So the pram»ti®n «f the applicant t© tha next

higher grade vv»uld n®t entitle hira to the benefit ©f the

crossing @f the EB . The case ®f the applicant was inferred

t© the concerned DDO/HO (Poor Heuse), Delhi in the year 1984.

But since there was en entry in 1978 and as well, as in 1983

and vigilance case was also uncfer precess, so the case ceuid

n@t be put up bef isre the D:PC. Thus'the case ©f the

resp©ncfents is that in view @f the adverse remarks given

t® the applicant for the year ,1978 as well as 1933, the EB

csuld net be cr©ssed. The EE was referred t© the 2)PC iM

February, 1986 am the aPC observed that the case may be

s.ubmitted when the vigilance case is decided. Again his

case was referred f«r co nsideratien »f crossing ©f EB in

January, 1988 and since the adverse entries of 1983 wei« not

expunged, so the matter could nsit be considered. Tnere has

been rspresentati©n against the adverse erntries »f 1983,

vhich was examined by the department and rejected in March, a9.

In the meantime, other vigilance case has been contemplated

against the applicant and he has been placed under suspension

and since the decisisn «f the vigilance case is still awaited,,

so his case of EB has not been again referred t© the QPC. The

applicant was appointed t© the post ®f 3uperintendent»nly tn

ad-h©c basis and not ©n regular basis . Thus the applicant has
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na c ase .

4. The applicant filed the rejoinder and stated that n©

adverse remark was given ta him in 1978 n§r it was communicated

to him in %>ril, 1932. The adverse entries of 1983 were

c©mmunicatad ta him in 1985. Thus accerding t© the applicant,

his averment in the application be read.

5. I have heard the learned counsel for the parties at

length and have gane threugh the rec»rd ®f the case aS well

as the perscsnal file ®f the applicant was summoned. It is n»t

disputed that the E8 ©f the applicant was due f«r crossing

©n 1.5.1980. The five years entrie^ri®r to 1.5.1980 have
I

been perused. In 1976, the applicant has been assigned as

a g©od official. In 1977 als©, the applicant has been given

the, remark that he is occasionally late. In 1978, theugh it

i^tated that he is ©ccasionally late,, but he has been adjudged

as an average officer. Thus the only hurdle in the way •f

the applicant was -the entry @f the year 1978 which was

communicated t© him in 1982. This entry als® is #nly to the

effect that the applicant is eccasianally late. The .CR «f

1983 is immaterial. The respondents have. >faguely replied in

L
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the counter that the cressing of the EB was not decided by

the duly constituted DPG because there v\,ere some adverse

entries in the ACH and tlie vigilance case was als* pending

against him. As regards the nature ©f the advers remark, -
(

it was .nly t® the effect that the applican1;As #nly late

, and in ail •ther respect af his .fficial working, he has

n®t been adversely cemmented up®n. Iheie is na specific

averment by the resp®ncfents that the case «f the ipplicent

was c-jnsidei^d for classing ©f the EB bef«re it fell due

in May, 1980. It is well settled that the subsequent acts

©f cemraission and •mrnissitDn cann@t be taken int® account f«r

a peried beyond the date •f crossing the EB . Earlier t»

1.5.1980, there is nsthing adverse v^hich can come in the way

•f the crossing •f the EE. It is als® evident frsm the

record that ©n the basis ®f the representation in 1983, the

case ®f the applicant was put to the Director (Social iifelfare)

f©r crossing ©f He and the Director tf Social Vfelfare bas

pulled up the officer concersied as t« reason ®f delay and it

is only thereafter that the steps were taken f«r consideration

©f the crossing ef the EE «f the applicant. But vjhat

transpires is that the respondents have taken int« accounythe

I
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b
entries appearing subsequent t« 1.5.1980 in the ACH •£

the applicant. The entries after 1.5.1980 w®uld n© l#nger

be censidered. In the year 1986 when the case v;as referred

t'3 the DpC^vAien the DPC has observed that the case may

be considered after the cenclusion «f the vigilance case

againsu the applicant and should be sent al^ng with the

ACR upt© the year 1984-86. However, the ACffe«f 1j9@.4-86 are

immaterial because •nly the period und&r c®nsid2rati»n •f

the ACa sh©uld have been upt» 1.5.1980. Besides the ab®ve

facts, it is evicfent •n record and admissi«n in the counter

itself that the applicant was prsmsted as GOPO in the pay

Scale •f Rs.650-1200 for a period tf six months •n ad-h»c basis

w.e.f . 4.10.1982. Even at this stage, n© orders were
/

passed for crossing #f the EB ©f the ^plicant w.e.f. 1.5.1980,

The applicant was again promoted on 21.10.1987 to the post

©f Superintendent/COPS in the scate of Rs ,2000-3500. The

^plicant appears to be again reverted v/.e .f. 8,2.1989. The

question of prGiTistion and reversion of the applicant is

not the issue in this present OA. '^hat is- relevant is that

when the ^plicant was due t® cross the EB frem 1.5.1980, then

why the applicant was not alloved to cross the EB when there
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was nothing adverse in the ACR of the applicant f«r i

peri©d five years bef®re the date vjhen the £B was

due 9

6, The case «f the applicant, as projected by "the '

learned counsel f©r the ^plicant, is that the respondents

have nat acted fairly and passed ©rders in an larbitrary

manner sometimes promoting the applicant on ad-h»c basis

without considering the case «f crossing of the and then

again reverting him .and alsa promoting him on the second time

t® the p®st ©f Superintenefent in the higher scale tff"

withhalding the cr®ssing ®f the EB and p«stp®ning it till

the vigilance case is decided against the ipplicant. The

•pplicant in contemplation »f any disciplinary proceedings

h.as alsa been put under suspension, but that will n®t c®me

in the way in the dispesal ef the matter af cr»ssing •f the

EB - The learned counsel for the applicant has relied an

a decision ©f Sardar Santash -^ingh Cih»ndi Vs. State ®f Punjab

and Others, decided in 3LJ 1975 (Punjab and Haryana) Page~480,

In that case, the Lerdships have held that cr®ssing of EB

of a Gsvernraent servartfell due in 1^57, but withheld ©n
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A,

acc®unt ®f misconduct relating t« subsequent period, that

miscenduct ef the subsequent period cann«t be taken int©

account while judging the fitness to cross the EB in 1957.

The, facts .f the present case are als. similar. In this

case, the present applicant did net earn any adverse remark

immadiately five years before the crsssing ©f the EB. There

is an ebservatian in the ACR ef 1978 as well as 1977 that

the applicant is ®ccasienally late . The ACE ©f 1977

not communicated tc^ the applicant and the applicant has

denied having recei'./ed the c»mraunicati®n •f ACR of 1978,

The respondents themselves admit thA it was communicated

in 1982. The nature .f the adverse remarks is ®nly t® the

effect that the applicabt is •ccasionally late-. The

guidelines and instructions f©r crossing ©f the £B have ^.als#

been elab©rate.d in the Third Pay C^mmissi.n's rap«rt and

ordinarily it should be allowed t® be crossed if the enpleyee is

able t© pull his v^eight. In the present case, going through

the AU.R ®f the applicant for five years before May, 1980, there

is nothing on record to show that the applicant was nat giving

his performance to the satisfacti®n of the superiors. Only
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pas sing rsmark thati hs is occasionally late vi^uld n®"fc by

itself condemn the ©fficer . Again the applicant has been

promoted in 1982 as well as again in 1987. If the applicant

was n©t able t© pull his v/eight ©n a Uv.er post, then even

on ad~h©c basis, his pr®m©ti9n v^ould net have been

justified. - '̂ len the respondents themselves have found him

suitable f^r a pr©m©ti«nal p©t, it cann»t be said that -Uie

applicant was nat fit t© .c©rss the EB w.e.f. 1.5.1980. Even

the DPC which was constituted subsequently in 1986 referred

the matter till the vigilance case against the ^plicant

comes t© an end and als» called far the ACR »f the year 1984

to 1986. The DFC has-Itsst si§ht of the fact that the EB . was

due to • , be cr®ssed ®n 1.5.1980 and ®nly the prisr U

this pericd has to be taken into account. Thus the action

®f the- respondents in withholding the £B of the applicant

w.e.f, 1.5.1980 is n©t justified.

7. The applicant has been making constant representatians

to the respondents, but the respendents have nst disposed any

of them by any speaking ©rder. The vigilance case ©r his

•ACa f©r the year 1984-86 as well as any subsequent misconduct

\9'
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has nothing t® d© with the cussing ©f the EB ©n i.5.1980.

The respondents in their counter have n«t specifically stated •

any particular raise©nduct ©r inefficiency ®f the ippl'icant

which may sh»v/ that he was n«tfit t» cress the EB ®n the

due date. The respondents t©o-could n®t explain in the

reply as ta why the applicant was prsmoted t© the higher

post ®f Superintendent @n.4.10.1982 and again in October, 1987

which can •nly shew that the applicant was fit for pr©m®ti®n

and when he has been adjudged fit for prsmotisn, s# the crassing.

9f EB fr®m 1.5.1980 can no Isnger be withheld.

8. In view ®f the above discussion, the application is

alUvred with the direction t© the respondents to censtitute.

a review Dpc v\ho will censider the crassing ef the EB «f the

applicant w.e.f. 1,5.1980 taking int® account the ACR »f the

period earlier t© the date ®f cr©ssing ®f the EB ignoring

the remark ©f »ccasi®nally ceming late and in case th.e ^plicant

is found fit to cr©ss the EB, he sh®uld be given the benefit

from the due date with all consequential benefits and fixatian

of pay in the revised pay scale. In the circumstancss, the

^ ' 1'
parties shall bear their ©wn costs. '

(T clw eilj-vco w CA- ' *-'1—

{J,P. SHAaViA)
A£fvBER (J)


