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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
~ NEW DELHI -
O.A. No. 2328/90
T.A. No. 199
DATE OF DECISION 14.8.91.
Shri Maha Singh fﬁﬁﬁbﬁﬁx Applicant .
Shri R. Doraiswami Advocate for the Petitioner(s)
Versus
U.0.I. through Secy.Min.of Respondent
Defence
None : : ' __Advocate for the Respondent(s)
CORAM

The Hon’ble MrP .K. Kartha, Vice Chairman(J)

““The Hon’ble MrB.N. Dhoundiyal, Member(A)

Whether Reporters of local papers may be allowed to see the Judgement ? ;;4
To be referred to the Reporter or not ? G ux

1.
2.
3. Whether their Lordships wish to see the fair copy of the Judgement ? Ao
4. Whether it needs to be circulated to other Benches of the Tribunal ? /

4

(JUDGEMENT of the Bench delivered by
Hon'ble Mr. ‘B.N. Dhoundiyal, Member)

This O.A. has been filed by Shri Maha Singh,
presently working as Ordnance Officer (Stores)
at the Central Vehicle Defot, Delhi Cantonment,
against the ©penalty of reduction of> pay by
one staée from Rs.2240/- to Rs.2180/-(in the
scale of Rs.2000-3500) for a period of one
year with récurring effect, dimposed by the
impugned 'order issued by the Master General

»gﬁ |

of Ordnance on 11.11.88 (Annexure A-4).
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2., The applicant was working as incharge Packing
Section (Senior Stores Superintendent) on 6.1.84
a£ the Sub Depot of the Ordnance Depot, Shakurbaéti;
He was contacted by MajdrR.S. Rana,of 18-Inf.Div(Ordj
for arranging manpower for leading stores being
issued against 'Issue.Vouchers J1-102034 to J1-102036.
The issue vouchers had remarks 'Out-To-day' STORES
NOT 1IN STOéK TO BE released out of "War Wastage
keserves" written by the "Executive Branch" of which
Shri S.R. Kohli was incharge. As Major Rana had
earlier worked as al Captain in the Ordnance Depot
Shakurbasti, the\_applicant knew him Vand took him
to Shri D.R. Madhar, Senior Stores SuperintendenF.
The vouchers were 'issued— by the Store Keeper and
thereafter these were packed in the Packing Sectioﬁ
and handed over to the representative Traffic. Branch.
After that he and Major Rana had signed the "Packing
Completion Advice". The Traffic Officef issued
the gate pass to the Army Trucks loaded with these
stores after he had brought to the notice of his
superior officers that unit commander's authority
was not indicated din the Issue Vouchers. Later
it was found that Major Rana had prepared these
vouchers fraudelently. As a fall-out of this fraud,
a "Staff Court of Inquiry" was constituted 1in
February 1985 to look in tovthe circumstances leading
to issue of stores against fraudulent vouchers.
Departmental proceedings under Rule 14 of the CCS(CC&.
Rules,1§65 were institutéd against the applicant
by Memo No.A/27610/05 SD dated 27.2.87 and the

following charge was framed!-



"In that Senior Store Superintendent, now
00 Civ(S) Shri Maha Singh while functioning
as Incharge Packing in.Camp & BK Sub Depot "in
Ordnance Depot Shakurbasti in the first week
of Jan 1984 did not follow the Ordnance procedure
for issue of stores and has erred in discharge
of his duties while dissiuing stores pertaining
to lvrs No.J1-102034 to J1-102036 dated 04 Jan
84 to 18 Inf DOU. In that Shri Maha Singh,
Incharge packing in Camp & BK.Sub.Depot Ex OD
Shakurbasti failed to notice that the auth column
in the Issue Vouchers No.J1-102034 to J1-102036
dated 04 Jan 84 pertaining to 18 Inf DOU were
blank and had the same been noticed the Wrong
issue would have been stopped. Thus Shri Maha
Singh acted in mnegligent manner in discharging
his official duty with dishonest motive which
is unbecoming of a Government servant vide Rule
3(1) (iii) of CCS(Conduct) Rules, 1964."

The applicant hasA contended that he :was not
given adequate oppoftunity to defend himself, that
he was not allowed to cross examine the witnesses
and in;pect ‘the documents including the brief of

the Presenting Officer or Inquiry report, that the

documents necessary for his defence were not supplied,

that the Inquiry Officer without ascertaining whether
the applicant desired to present himself as a witness
proceéded to inferrogate him, that though the
Pfesentiﬁg Officer gave a final written brief to.
the Inquiry Officer, fhe applicant did not ‘receive
a copy of the same and that a copy of the Inquiry
Report was not given to him before the disciplinary

authority passed the penalty order.

3. The respdndents have raised the preliminary
objection that the éppliéant is a civilian in Defence
Services on account of which he dis not entitled
to the protection of Articles 309 Fo 311
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of the constitution, that the Ordnance Depot 1is



an Industry within fhe meaning of Section 2(j) of
the Industrial Disputes Act, 1947 and that the
applicant has not exﬁéusted remedies availablé under
the said Act. On the merits, ~they have -contended
Fhat the enquiry was held in accordance with the

provisions of the CCS(CC&A) Rules, 1965.

4. The contention that the Ordnance Depot is an
Industry within the meaning of the provisions of
the Industrial Disputes Act,i947, is not relevant

to the facts and circumstances of the instant case.

The applicant is not seeking any relief under the

Industrial Disputes Act, 1947,

5. With.regard to the contention that the applicant
is not éntitled to the protection of Articles 309
to '311 of the Constitutioﬂ, the respondents have
relied. ﬁpon the decision of  the Supreme Court in
Union of India Vs. K.S. Subfamanian,l989 SCC(L&S)AOA.
In that case, the respondent who had worked as a
Welder at the Navél Base, Cochiﬁ, had challenged
thé “termination of his services under Article 310

of the Constitution. The Supreme Court observed

that  there ‘is no fetter in the exercise of the

pleasure of the President. ﬁith regérd to - the
contention that Rule 3(1) of the CCS(CCA) Rules, 1965
provides that it would be"aﬁplicable to civilians
in defence serviées, the Supreme Court observed

as follows:
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This contention, in our opinion, is basically

faulty. The 1965 Rules among others, provide

proce@ure for imposing the three major penalties
that are set out. in A;ticle 311(2). When ‘Ar£icle
311(2) itself stands eﬁcluded and the protection
thereﬁunder is withdrawn,‘there is little that one
could do under the 1965 Rules in favour of. the
respondent. The said Rules cannot independently
play any part 'since, the rule making power under
Article 309 is subject to Article 311. This would

be the.legal and logical conclusion."

6. In our opinion, the decision in K.S.Subramanian's
case wil].apply’té a <:ése where a civiliwin Defence -
services 1is dismissed, removed or ?educed in rank
and not in other cases. The Supreme Court has not
also> struck down the CCS{(CCA) Rules, 1965.
The procedure contained in these Rules would apply
with all force in regard to the ~imposition of
punishments other than thpse“ mentioned in Article

311 of the Constitution.

7. We, therefore, overrule the above preliminary

objection by the respondents.

8. Annexure IIT to the Memorandum dated 27.2.87
whereby it was proposed to dinitiate” diScipiinary
proceedings against the abplicant, gives the 1list
of documents by which the Article of charge framed
against him were propoéed to be sustained. This

consists of (a) Statement of Shri Maha Singh

!



\gz‘

- {b) Finding of the court and (c)

of;pw

n of the Court.
The learned coﬁnsgl of.the-applicant stated during
the hearing that the above documents were not given
to the applicant. No names of witnesses were
indicated in Annexure IV to the Memorandum and none
was examined during_ the enquiry. The applicant
has stated that the Inquiry Officer did not provide
any opportunity to see or inspect the original
dopuments taken on record as exhibits (a), (b) and
(c) mentionéd above nor did the Inquiry Officer
provide the applicant with the copies of the exhibits

produced by the prosecution. The respondents have

"denied this in the counter affidavit filed by them.

According to them, these documents were enclosures
to the Memorandum dated 27.2.87 and "probably" he
did not make any request to inspect them. The

applicant has denied this contention in his rejoinder

affidavit.
9. We are not impressed by the contention of the
respondents. At the stage of service of the charge

sheet, Rule 14(3) of the CCS(CCA) Rules,1965 provides
for giving only a list of documents by which the
articles of charge are proposed to be sustained
and not copies of. such documents. The version of
the applicant in his rejoinder affidavit that the
Memorandum of charge is a three page document, the
third page of whiéh contains a list of the documents
by which the charge would be provedjappears to be

correct.




10. Rﬁle 14(ii) of the CC3(CCA) Rules,1965 envisages’
giving of inspection of the documents specified
in the list referred to in sub-rule(3) of Rule 14
and supply copies of the statements of witnesses
mentioned in the 1list referred to in sub-rule(3),
if the Government servant orally or in writing
applies for the same. The appiicant "has stated
in his 'rejoinder that no such oppértunity was given
to him and that the Daily order sheet‘proves this
statement.

11. There is force and merit in the above contention

of the applicqnﬁ.

12, In State of Madhya Pradesh Vs. Chintaman, AIR
1961 S.C. 1623, the Supreme Court observed that
rules of natural justice require that a party sﬁould
have opportunity of adducing "all relevaﬁt evidence

on which he relies".

13. In Trilok Nath' Vs. Union of India & Others,
1967 S.L.R. (SC) 759 at 763 and 764, the Supreme
Court has observed that "if the public servant so
required for his &efencej he has to be furnished
with copies of all the rele;ant documents, i.e.
Adocuments sought to be Trelied wupon by the Inquiry

Officer or required by the public servant for his

defence".
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14. In the State of Gujarat Vs. Ramesh Chandra
Mashruwala, 1977 S5L3 178 at 201, th® Supreme Lourt

expressed the same vieuw,

15, 7The rationale for making available the .documents
required by the delinquent Officer is' that it is
inaispenéabla for putting forward effectively his
.defenca. In Kgshi Nath Dikshita Vs, Union of India
A.I.R. 1986 S.C. 2118 at 2122, the Suprene Court

Obssrved as follous: ,
Heeesssesoif only the cisciplinary authority had
asked itself a puestion: Yyhat is the harm in
makirg avallable the material?" and weigiea the
PTOs anu cons, the disciplinary authority could
not reoascnably have adopied such a rigid and
adament attitude, On the one hand, ihers was

the risk of the time and effort investied in the
departnental enguiry beoing wasteo if the courts
cane to the conclusion that failurs to supply
these materials wvould ba tentzmount to denial

of reasonscle opportunity to the appalant to
cefend himself. On the other hanid, by making
avall.bls the copies of the cocuments and
statesments, the disciplinzry authority was not
running any risk, There was nothing confidential
or privileged in it,*

16. In view of the above, the refusal by the respondents
to give to the apgslicent the documents reguired oy nim,
amounts:- to denial of reasonable opportunity and vitiates the

entire proceedings.

17. Another contention raised by the zpplicant is that

the Inguiry Officer without ascert:ininc whether the spplicant

desired to present himself as a wiwness, procceded to
interrcgats him. The guestioning was inquiéitional ana

no copy of the questions and answers wers given to him for
his record, Ths rQSpondents'havé stated in their counter-

affidavit that the objections could have been raisad al the

time the inguiry was conducted, He was at liberty to do so,

54
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Hac he askeu for a copy of thc day to Gay proccecings, ht
woult have beoen provided the same, but he dic not make

aiby recuest, The applicant has statcd in his rejoinder
afficavit that the Inquiry Dfficer canrot assune the role
of intcrrocating officer or prosecuting officer, Luring
"the inguiry proccecings if the Inguiry Officer recoros any
stotement, suc motd the Inquiry Officer has to give a copy
of such statement to the chargec officer, There is no ncec

for the charged officer to reguest that he be givern a copy,

18. Ws see force in the aforesaid contention of the applicent,
In our opiniun, to oxamineé and cross=cxamine the colinguont
in the first instance without the prosecution itself leaGin:

.

the svlicence against him amount to denial of reasonable
opportunity as well as ron-cenplaince with the ssfeguards
containeu in Rule 14 of the CCS{Lca) Rulies, 1965,

{vite Associated Cement Company Us. Wprkmen 1964(3)SCkK 6

(8]

2)

19, The applicant has stated that a copy of the Inguilry

report waes not given to the applicant before the disciplinezy
authority passed the penalty order anc the applicant was not

asked to give his representation, ifany, against ths Inguizv

c
—ty

“ficarts reaart, th: salz X2oort was noat ;v;n‘giv:n LIn )
croder, He mace a specific regusst by his letier caleg S.1Z.0C
te the cisciplinery avithority to make avaeilsble te him o oo
¢f uhe Inguiry hepuri, a copy of the Staff Court of Incuiry
Report on the basis of which he was chargeu cnd the applicant
also entroated the disciplinary authority not to impose ths

penalty till ihe appea. teo be filcu by the applicent

is Qucilaed.

20, Tne responcents have not deniec the above averments.
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217« In our opinion, the non-supply of a copy of the
Inquiry Officér's Report along with impugned order

datsd 11.11.88 vitiates the procesdings. Another
infirmity in the disciplinarylprocéadings is that a

copy of the Inguiry Officer's report was made

avallable to ths applicant only along with the

impugned order of dismissal dated 23,5.88, In

Prem Nath K. Sharma VUs. Union of India & Dthers, 1988 (3)
SLI 449 (CAT), a Full Bench of tnis Tribunal has held
that &z copy of the inguiry report must be made available
to the Governmen£ safuant concerned before imposing
penalty and that ne must be given an opportunity to make
a representation to the disciplinary authority against

the report in writing,

22+ 1In Union of India Vs. E, Bashyan, AIR 1988 S.C. 1000, )
the Supreme Court has held that non=su,.ply of the repoft

of the Inquiry Officer would constitute violation of

‘ p;inciples of naturai justice and would ps tantamount

to cenial of reasonable opportunity within the meaning

of Article 315(2) of the Constitution,

23, In the conspectus of the facts and circuwstances of
the cass, we zllow the application and dispose it of with

the following dirsctions:

{a) The impugned order datec 11.11.88, awarcing the
penalty of :eddcing the pay of tﬁa applicant by
one stzge from Rs.2240/- p.m. to Rs,.2180/- p.m.
in the tims=-scale of Rs,2000-3500 for a periocd
of one year from the cate of issue of this order
with fecurring sffect is herebyquashed(Arnexurs.Ad)

'/



-1 - | /<i%3

(b) The epplicant would br enlitled to all

conscqauentiazl bencfits,
Z24. There will e no order as to costs,

.j.Ar~Qj’h’ZlL’ Cyugﬁﬁééigigl

{(B.vi, OHOUNDIYAL (P.K. KARTHA}
MEFBER{A) Vella{J))



