
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 2328/90
T.A. No. 199

DATE OF DECISION
1 6-S-Q1

Sik-
CAT/77T2

Shri Maha Singh

Shri R. Doraiswami

Versus

U.O.I, through SecY.Min.of

None

Defence

Applicant .

Advocate for the Petitioner(s)

Respondent

_Advocate for the Respondent(s)

CORAM

The Hon'ble MrP • K. Kartha, Vice Chairman(J)

"'^''The Hon'ble MrP . N. Dhoundiyal, Member (A)

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?j
4. Whether it needs to be circulated to other Benches of the Tribunal ?

(JUDGEMENT of the Bench delivered by
Hon'ble Mr. B.N. Dhoundiyal, Member)

This O.A.' has been filed by Shri Maha Singh,,

presently working as Ordnance Officer (Stores)

at the Central Vehicle Depot, Delhi Cantonment,

against the penalty of reduction of pay by

one stage from Rs.2240/- to Rs.2180/-( in the

scale of Rs.2000-3500) for a period of one

year with recurring effect, imposed by the

impugned order issued by the Master General

of Ordnance on 11.11.88 (Annexure A-4).
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2. The applicant was working as incharge Packing

Section (Senior Stores Superintendent), on 6.1.84

at the Sub Depot of the Ordnance Depot, Shakurbasti-.
/dT

He was contacted by MajorR.S. RaneL/of 18 Inf. Div (Or d)

for arranging manpower for loading- stores being

issued against 'Issue Vouchers Jl-10'2034 to Jl-102036.

The issue vouchers had remarks 'Out-To-day' STORES

NOT IN STOCK TO BE released out of "War Wastage

Reserves" written by the "Executive Branch" of which

Shri S.R. Kohli was incharge. As Major Rana had

earlier worked as a Captain in the Ordnance Depot

Shakurbasti, the' applicant knew him and took him

to Shri D.R. Madhar, Senior Stores Superintendent.

The vouchers were issued by the Store Keeper and

thereafter these were packed in the Packing Section

and handed over to the representative Traffic Branch.

After that he and Major Rana had signed the "Packing

Completion Advice". The Traffic Officer issued

the gate pass to the Army Trucks loaded with these

stores after he had brought to the notice of his

superior officers that unit commander's authority

was not indicated in the Issue Vouchers. Later

it was found that Major Rana had prepared these

vouchers fraudelently. As a fall-out, of this fraud,

a "Staff Court of ,Inquiry" was constituted in

February 198'5 to look in to the circumstances leading

to issue of stores against fraudulent vouchers.

Departmental proceedings under Rule 14 of the CCS(CCAy

Rules,1965 were instituted against the applicant

by Memo No.A/27610/05 SD dated 27.2,87 and the

following charge was framed.*'
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"In that Senior Store Superintendent, now
00 Civ(S) Shri Ma-ha Singh while functioning
as Incharge Packing in . Camp BK Sub Depot "in
Ordnance Depot Shakurbasti in the first week
of Jan 1984 did not follow the Ordnance procedure
for issue of stores and has erred in discharge
of his duties while issuing stores pertaining
to Ivrs No.Jl-102034 to J1-102036 dated 04 Jan
84 to 18 Inf DOU. In that Shri Maha Singh,
Incharge packing in Camp & BK.Sub.Depot Ex OD
Shakurbasti failed to notice that the auth column
in the Issue Vouchers No.J1^102034 to J1-102036
dated 04 Jan 84 pertaining to 18 Inf DOU were
blank and had the same been noticed the wrong
issue would have been stopped. Thus Shri Maha
Singh acted in negligent manner in discharging
his official duty with dishonest motive which
is unbecoming of a Government servant vide Rule
3(1) (iii) of CCS(Conduct) Rules, 1964."

The applicant has contended that he was not

given adequate opportunity to defend himself, that

he was not allowed to cross examine the witnesses

and inspect the documents including the brief of

the Presenting Officer or Inquiry report, that the

documents necessary for his defence were not supplied,

that the Inquiry Officer without ascertaining whether

the applicant desired to present himself as a witness

proceeded to interrogate him, that though the

Presenting Officer gave a final written brief to

the Inquiry Officer, the applicant did not receive

a copy of the same, and that a copy of the Inquiry

Report was not given to him before the disciplinary

authority passed the penalty order.

3. The respondents have raised the preliminary

objection that the applicant is a civilian in Defence

Services on account of which he is not entitled

to the protection of Articles 309 to 311

of the constitution, that the Ordnance Depot is
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an Industry within the meaning of Section 2(j) of

the Industrial Disputes Act, 1947 and that the

applicant has not exhausted remedies available under

the said Act. On the merits, they have contended

that the enquiry was held in accordance with the

provisions of the CCS(CC&A) Rules, 1965.

4. The contention that the Ordnance Depot is an

Industry within the meaning of the provisions of

the Industrial Disputes Act,1947, is not relevant

to the facts and circumstances of the instant case.

The applicant is not seeking any relief under' the

Industrial Disputes Act, 1947.

5. With regard to the contention that the , applicant

is not entitled to the protection of Articles 309

to 311 of the Constitution, the respondents have

relied, upon the decision of the Supreme Court in

Union of India Vs. K.S. Subramanian,1989 SCC(L&S)404.

k In that case, the respondent who had worked as a

Welder at the Naval Base, Cochin, had challenged

the termination of his services under Article 310

of the Constitution. The Supreme Court observed

that there is no fetter in the exercise of the

pleasure of the President. With regard to the

contention that Rule 3(1) of the CCS(CCA) Rules,1965

provides that it would be applicable to civilians

in defence servites, the Supreme Court observed

• as follows:
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"This contention, in our opinion, is basically

faulty. The 1965 Rules among others, provide

procedure for imposing the three major penalties

that are set out- in Article 311(2). When Article

311(2) itself stands excluded and the protection

ther e'^^under is withdrawn, there is little that one

could do under the 1965 Rules in favour of. the

respondent. The said Rules cannot independently /

play any part since the rule making power under

Article 309 is subject to Article 311. This would

be the.legal and logical conclusion."

6. In our opinion, the decision in K.S.Subramanian's

case willapply'toa case whe-re a civils«<.in Defence

services is dismissed, removed or reduced in rank

and not in other cases. The Supreme Court has not

also struck down the CCS(CCA) Rules,1965.

The procedure contained in these Rules would apply

with all force in regard to the imposition of

punishments other than those* mentioned in Article-

311 of the Constitution.

7. We, therefore, overrule the above preliminary -

objection by the respondents.

8. Annexure III to the Memorandum dated 27.2.87

whereby it was proposed to initiate ' disciplinary

proceedings against the applicant, gives the list

of documents by which the Article of charge framed

against him were proposed to be sustained. This

consists of (a) Statement of Shri Maha Singh
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(b) Finding of the court and (c) ' of the Court.
A

The learned counsel of the applicant stated during

the hearing that the above documents were not given

to the applicant. No names of witnesses- were

indicated in Annexure IV to the Memorandum and none

was examined during the enquiry. The applicant

has stated that the Inquiry Officer did not provide

any opportunity to see or inspect the original

documents taken on record as exhibits (a), (b) and

(c) mentioned above nor did the Inquiry Officer

provide the applicant with the copies of the exhibits

produced by the prosecution. The respondents have

denied this in the counter affidavit filed by them.

According to them, these documents were enclosures

to the Memorandum dated 27.2.87 and "probably" he

did not make any request to inspect them. The

applicant has denied this contention in his rejoinder

affidavit.

9. We are not impressed by the contention of the

respondents. At the stage of service of the charge

sheet. Rule 14(3) of the CCS(CCA) Rules,1965 provides

for giving only a list of documents by which the

articles of charge are proposed to be sustained

and not copies of such documents. The version of

the applicant in his rejoinder affidavit that the

Memorandum of charge is a three page document, the

third page of which contains a list of the documents

by which the charge would be proved^ appears to be

correct.
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10. Rule 14(ii) of the CCS(CCA) Rules,1965 envisages

giving of inspection of the documents specified

in the list referred to in sub-rule(3) of Rule 14

and supply copies of the statements of witnesses

mentioned in the list referred to in sub-rule(3),

if the Government servant orally or in writing

applies for the same. The applicant has stated

in his rejoinder that no such opportunity was given

to him and that the Daily order sheet proves this
I

^ statement.

11. There is force and merit in the above contention

of the applicant.

12. In State of Madhya Pradesh Vs. Chintaman, AIR

1961 S.C. 1623, the Supreme Court observed that

rules of natural justice require that a party should

have opportunity of adducing "all relevant evidence

on which he relies".

;•

13. In Trilok Nath Vs. Union of India & Others,

1967 S.L.R. (SC) 759 at 763 and 764, the Supreme

Court has observed that "if the public servant so

required for his defence, he has to be furnished

with copies of all the relevant documents, i.e.

documents sought to be relied upon by the Inquiry

Officer or required by the public servant for his

defence".
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14, In the State of Gujarat Us, Ramesh Chandra
i

I'qashruujala, 1977 SL3 178 at 201, tha Suprem# Lourt

expressed the same \/isu,

15, Ihe rationale for making available the docuniEnts

required by tha delinquent officer is that it is

indispensabla for putting foruard 'effbctivaly his

defencs. In Kgshi Nath Dikshita Vs. Union of India

A.I.R, 1 986 S.C. 2118 at 2122, -the Supren.© Court

abs8rv/®d as follous;

"«e.,,,,,,if only the Disciplinary au tii ority h ad '
askod itself a question: "What is the. harm in
making auailabls tho rnatsrial?" and ueignsa th®
pros ana cons, tho disciplinary authority could
not roasonably have adopi.ed such a rigid and
adaiTient attitude. On the one hand, ihere uas
the risk of the tirr.c and gffort invested in ths
departiriental enquiry being uiasteo if the courts

.cariiS to the conclusion that failurs to supply
thas® materials ijould be tentamount to denial
of reasonacl® opportunity to the appalant to
Gsfcnd hiiiiSGlf, On the other hand, by niaking
avail-^olc tne copies of tlie aocunients and
statBnients, the disciplinary authority ubs not
running any risk. Ther® uad nothing confidential
or privilBged in it."

16, In vieu of the above, the refusal by the respondents

to give to the applicant tha documents rBquired cy nin;,

amounts- to denial of resasonablo opportunity and vitiates th c

entire proceedings,

1 7, Another contention raised by the applicant is that

th® Inquiry Officer yithout ascerteininc whether the applicant

desired to prsssnt himself as a uit.nBss, proceeded to

interrogato him. The questioning was inquisitional and

no copy of the questions and answers u«rB given to him for
/

his ricord. The respondents have stated in their countssr-

affidavit that th« objections could have btsen raissd at the

time the inquiry uas conducted, Hes uas at liberty to do so.
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Hhg h0 askea for a copy of the: day to aay proccs oin cs , ht.

uouic hav/cj been prouidcd tn a sarr.e, but he die not make

any recuest, lh& applicant has stated in hisi rejoinder

affioav/it that the Inquiry Officer cannot assun^G the rule

of interrogating offic.er or pros Ecut,in^g officer, i--uj:inq

•thE inquiry procoaGings if the Inquiry Officcr recoros any

s t:,t0ment,j' suo ,T,otli the Inquiry Officer has to give a copy

of such stateriiBr.t to the chargsc; officsr. There is no neec

for the charged officer to request that ha ba given a uopy.

18, Uij SQG fores in the aforesaid contention of th ® applic-nt.

In our opiniun, to oxaiiiinG and cross-tixaniinc the aclinGUcnt

in thiG first instance ujithout the prosecution itsaif leadin-

the GvioencB against him an.ount to denial of ruasonable

opportunity as uoll as non-con,plaince with the safeguards

containeu iri Rule 14 of the CCS(LuA) F-;uies, 1965,

(vice Associated Cenier.t Cotiipany l/s, UprkniBn 1954(3)SCft 652)

19, The applicant has stated that a copy of the Inquiry

rsport was not given to the applicant before the disciplinary

authority passed the penalty ordesr anc the applicant was not

asked to giv® his ropres entation, ifany, anainot this Inquirv

Officer's resport, th.-: sa-'J Aogort uas not ^v_n glu :n j '.zr\ ic

order. He rnace a specific recjU-.st by his Icttsir aatco S.12,Lc~

tc thb ciiscipline ry authority to niakc aviiilablc to him a cu; y

cf i,hw Inr.ulry l-.i-pcrt, a copy of the Staff Court of In:.uiry

Rijport on th« basis of which ho was chargt^u and this applicani'.

also entruatsd thu disciplinary authority not to itupose the

penalty till the appea... to be filcu by the applicant

is ouciaed,

20, The rssponcents have not dgnitio the abovs avern'.ents.
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21, In our opinion, the non-supply of a copy of the

Inquiry Officer's Report along uith impugned order

dated 11,11,88 uitiatss the procesdings, AnothEr

infirmity in the disciplinary proceedings is that a

copy of the Inquiry Officer's report was mads

auailabl® to th® applicant only along uith th®

impugned order of dismissal dated 23,5.88, In

Prem Nath K. Sharma Us, Union of India ^1; Others, 1988 (3)

SLj 449 (CAT), a Full Bench of this Tribunal has held

that a copy of the inquiry report must be mads available

to ths Government servant CQncerned before imposing

penalty and that he must be given an opportunity to make

a reprusentation to the disciplinary authority against

the rsport in writing,

22, In Union of India Us, E, Bashyan, AIR 1988 S,C. 1000,

th^ Supreme Court has hsld that non-sU|-.ply of th® rsport

Df the Inquiry Officer uould constitute violation of

principles of natural justic® and uould bs tantamount

to csnial of resasonable opportunity uithin the meaning

of Articl® 311(2) of the Constitution,

23, In the conspectus of the facisand cir cunistances of

th® cas®, U8 allou the application and dispose it of uith

th® following diractionsj

(a) Th® impugnad order dated 11,11,88, awarding tha

penalty of reducing thf) pay of th® applicant by

one stage from Rs,2240/- p.m, to Rs,2lB0/- p,m,

in the time-seals of Rs,2000-35QQ for a pariod

of one year from tha oate of issue df this orOsr

with recurring effect is hsrebyquashsd(Ann®xurB.A4)
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(b) Tho applicant uoulci be entitled to all

consequential benefits.

24, There uill be no order as to costs.

I"il-J I'll I M i 1 T V n ! A ! n u ,/ c r -r i i V iuHUUWDIYAI.5 (p.k, kaktha)
riEMBE-RCA) U.l.(3>)


