IN THE CENTRAL ADMINISTRAT IVE TRIBUNAL

s

PRINCIPAL BENCH, NEW OELHI. - —
OA No. 2310/90, . Date of decisien: 25.10.9
Sh, Ajit Singh Rahi .o Applicant
She D.;. Vehra oe Counsel fer the apalicant
Versus
Unien of India & Anr. . .. Respondents
Sh, K.C. Mittal .o Counsel for the tespondenté.

CORAM

Hon'ble'Sh. P.K. Kartha, Vice Chairman.(J)

Hon'ble Sh, B.N. Dhoundiyal, Member ( A)

(0Of the bench deliversd by Hon'ble She BeN.
Dhoundiyal, fenber(A)

The issue raised in this OA is whether the applicant wvho '

sought véluntary'retirement.from the Government Service under

Rule 48-A of CCS (Pensien) Rule's, 1972, ceuld be deemsd to be

retired on the ground that the appeinting authority did not

AN

cemmunicate the refusal of the notice of retirement within the
stipulated period ef thres months 7?7 Ancther related issue is ‘
whether departmental proceedings can . be initiated against him

after the date of deemed retirement.

2. The applicant while werking as UDC im the Ministry ef

External Affairs, was posted in the High Commission of India,

Lendon as UDC. The tenure of the applicant'in High Commissien
' B :
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commenced from 3,3.75 and was due to expire on 2.3.78, It uwas
extended uato the end of'J?ne.1978 on the basis of his reguest

on the ground of his daughter's education. The applicant
reﬁuested ex~-India leave upto the ehd of December 1978 on greunds
of medical treatmént of his Qife i.e. for Hysterectomy operation.
The lsave was refused by the Ministfy of txternal Affairs en

the ground that this operation can be safely performed in any
large hospital in India, The applicant was gelieved by the

High Commission of India,}Londen on the fere-noon of 18.9.?8 and
his a;alication for grant of ex-India leavs upto the end aof
December 1978 was refused. The required operation was pérformad
on applicant's wife on 29.11.78 at London and vhen the applicant
requestea for grant 6f extension of leave, he was advised to
secure a certificate from the medical advisor of the High
Commissisn. The appl;cant contended ﬁhat his uifa was reluctant
to be.examinad by a male dector aqd again requestsdAfor
extension, The applicant claims to have applied for vc%untaby
retirement vide his letter daﬁed 30.3.79, while the respondents
have stated that copies of two letters dated 30.3.79 and 2.5.79
were received under the High Commission's letter dated 9.5.79.

The request of the applicant for voluntary retirement was refused

by the ﬁinistry vide its memecrandum deted 12.6.89, the receipt
v
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of which was acknouledged by the applicant vide his letter déted
B.7.89, Ap enqguiry underlﬁqle—14 of the Cangral Civil Services
CCS(CCP) Rules, 1965 was initisted against the applicant on
14.6.78 with the charge that he has been absenting himself from
duty in an unauthorised manner w.e. fe 25.5.78 and that hs did not
comply with the Government orders transferring him to Headquarters
;f the Ministry oF>External Affairs. The enguiry éfficer Sh.E.
Barwa, First Secretgry in the High Commissisn/found the charges

b

as proved @8 on 31.3.84. An order of dismissal f;am Government
service was imposed on_the applicaht. The applicant has prayed
that the impugned crder of dismissal dated.31.§.84 be set aside

and quashed and he be deemed to have veluntarily rgtired WeBofo

30.6.,79 when the periocd of three months after the notice of

retirement expired. He has alsoe prayed fer payment of sums dus

s terminal benefits.

3 We have gone through the récords of thg case and heard the
learned cmunsél for both garties. The applicgnt has contended"

that he had givén é notice for uoluntary\retirement on 30.3.79

with immediate effect and aftér the expiry of the prescribed periocd
of three months on 29.6.79, he stood retire@ and entitled to
pensicnary béne}its. No enquiry under Rule 14 of the CCS(#EA) Rules
1972 could be candugted against him after his retirement and the
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only gction that the respondents could take was under the ambit
of Rule=S of the CCS(Pension Rules) 1965, 'Ha tilas named

similarly situated employees, who have been given the facility

for veluntary retirement.

4 The respondents have stated that the scheme of veluntary
retirement qh completion 8f 20 years qqalifying service is laid
doun in Office Memorandum No. 25013/7/77-Estt.(A), dated 26th
August, 1977 of Department of Perscnnei and Administrative Reforms.
In accordance uitﬁ this scheme, the notice for voluntary retirement
requires acceptance by the Appointing Authority provided that
where the Appointing Authgrity doee not refuse te grant the
perm;ssion for retirement before the expiry of the period
specified in the said notice, the retirement becomes effective
from the date of expiry of the said peried of notice. Ffurther,

: \
the acceptance can be refused in a case uwhere disciplinary
procesedings ané pending or contemplated against the Government
servant concerned for the imposition of a major penalty and the
disciplinary authority, having regard to the circumstances of
the cage, is of the view that refusal to retirement from Government
service weuld be warranted im the case, Though the request of

the applicant for voluntary retirement was not addressed to the

Appointing Authority, the same was still considered,
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UDisciplinary preceedings uere centemﬁlatad against him for
imposition of a major penalty and  in similar cases, where
Gevernment éervants had refused to return te Headquarters en the
expiry of their term of duty abread, the penalty imposed, after
diseciplinary procaedingg)had been either dismissal or remeval
from service. Hence, his request was refused by the Ministry
vide its memorandum No. @/Vig/842/11/79, dated 12.6.1979, the
receipt of which was acknouwledged by the applicant Qide his
letter dated 8.7.1979. They have glsc claimed that the applicant's
letter dated 30,3.79 seeking voluntery retirement was net
received by the High Commission of India, London, and enly a cepy
was received with his letter dated 2.5.79. Ho perioﬂ ef neotice
was specified and the letter was not addressed to the appointing
authority,'as required. fhey have also contendéd that the
applicant has net been able to prove that the Ministry's letter

dated 12.6.79Y uwas received by him only on 2.7.79.

Se Though in their ceunter, the respendents have stated that
they never received the sarlier lsttier ﬁgr Vo;untary retirement
dated 30.3.79,-this matter has never begn raised by them sarlier
in order te justify thg departmenteal proceedings initiated by

them. The applicant had completed 20 years of service which is
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@ pre-requisite for seeking veluntary refirémsnt. fhe refusal.
of the @ppointing autherity teo accept the notice of voluntary
ret irement was purpértedly in accordance with the 0.M. dated
26.8.77 issuéd by the Oepartment cf Pérsﬁnnel. According to the
said O.M., such acceptance may be gensrally givéa in @all cases
except these in which disciplinary proceedingé are pending or
contemplated against tﬁe Governmant servant concerned. There is
nothing on record to indicate that disciplinary preceedings were
contemplated or pending against the applicant on 30.3.79 or 2.5.79,
Disciplinary proceedings uareAinitiated against the appligant on
14.6.79, i.e. tue déys:afte; the Ministry of External Affairs
issued @heir Memorandum stating thatlthey refused voluntary
retirement to the applicanﬁ on the ground that formal
departmental proceedings are contemplated against him. The

said Memerandum alse refers tg "Fha policy and past pract ice

of this Ministry", The said Memorandum was forwarded te the
applicant by the First Secretary of £he High Commissien

on 26.6.1979 and the same was received by Phe applicant en

2.74997%,

S A

The policy and practice ef not allowing such

requests for voluntary retirement by persens while posted abroad

s
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came to be incorporated in Rule 48A of the CCS (Pension)
ﬁu;as, 1972 by an amendmgnt which came into force with
effect from 20.7.65 with prospsctive effect. when the
applicant sought fcf his vo;untary retirement -in 197%, thsre
was no such embarge. In the facts and c%rcumstances of the
case, the action taken by the respondents was neither fair
nor juste. The disciplinary proceedings initiated against
the applicant-by issuing the impugned Memerandum dated 14.6.7%

are alse not lsgally sustainable.

7. We, therefore, hold that the applicant stood retired
from Government service by the time the respondents initiated
disciplinary proceedings against him. He is, therefore,
anti£lad to his retirement benefits with 12% interest from -
2’7f79° We alsc hold that the applicant having ret ired

on 2.7.79, could not be proceeded against under the

cCcs (CCA) Rules, 1965,

8. In view of the above, the applicatien is dispesed

' of with the fellowing orders :=

(i) The impugned order of dismissal dated 31.3.84 is

hereby set aside and quashed ;

b
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T(ii) The applicant shall be treated as voluntary retired

WeBof o 207-79;

(iii)  Orders regarding his retirement and payment of
prepertionate pensien te him aleng with ether retirement
benefits shall be issued within a period of three months

from the date ef receipt of this order;

(iv) Interest at the rate of 12% weuld be payabls en all
~ delayed payments calculated from the date of ret irement

to the date of actual payment.

Parties shall psear their eﬁn costs,
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