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1 .Lf3kh •Raj Sharma
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Shri P»Chakravcrtyy

DATE OF DECISION 3nS^1f91

Applicants

Advocate for the

Versus

Lt.Governor, Delhi & iOrt* Respondent s

Advocate for the Respondent(s)Plrs.Avnish Ahlauat,

CCRM'l

The Hon'MeMr. P.K.KARTHA, UICE CHAIRRAM(3)

'Tto Koii'bkMr. D.K .CHAKRAl'ORTY, ME!^lBf:R(A)

!. Whether Reporters oflocal papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

-3. Whether their Lordships wish to see the fair copy of the Judgement y^
4. Whether it needs to be circulated to other Benches ofthe Tribunal ?/

3UDGENCNT , . . -

( aUDGEfQENT OF THE BENCH DELIVERED BY HON'BLE '
m. p.k.karthaj uice chairman)

: ApplicanrNo .Vhas -up'fke^^^ on ad hoc basis •#

and"^^ppMc^nt No-2 a's -Ciahi®? in

the Departmental Canteen, M-A,!*! College and Associated

3.P and G.B.Pant Hospital and their grievance relates

to their—reversion to the substantive posts of Counter

ClerkV by '̂be iropugried orders dated 2B.8.90. As coimof^

quastionsof lay arise for consideration, it is proposed

to deal with the same in a common judgement.

2. The facts of the cases reltvsnt to the issue

afg the • "^pplicent No.1 sppointed a»

Counter clerk 26*9.84 in the pay scale of Rs.825~

1200 on basis. He -hasi niven the following

pvsrticwiar®- in hia ftppliratlort regarding his ad h&fi



pronotlonft frow time to time till ha wee raverted on

28.8.90U

• Date

1 .6.65

1 .8.65

1 .12.85

4.1 .86

10 .6 .86

5.12.89

28.2.90

3.3.90

1 .6.90

3 .6.90

26.8.90

Partlculara

Ad hoc promotion bs Account&nt.

Ad hoc promotion as Stors-kaaper.

Reverted to counter-clerk.

Ad hoc promotion as Account^t
vide order dated 15.1.86.

R9veriE;d to Counter clerk.

Ad hoc promotion as Accoun'tcnt
vide order dated 11.12.89.

Reverted back to counter clcrk.

Ad hoc promotion as Accountant. -

Reverted back to counter clerk.

Ad hoc promotion as Accountant.

Reverted back to countsr clltrk

3. Siwilarly, applicant No .2 has givpn in hit

application» the following particulara regarding

his ad hoc promotion .from time to time tilJ, he was

^gflwar ipn liiiB 11

* Ssjesi— particulara ^

11.6.87 Ad hoc promotion as cashier.

5.12.09 Reverted in paper fro« the post of
V Ad hoc r^ashiar io "lioMitvT «lerk .

1.3.90 RaverteH in p«par aost ©f
ad hoc caahiar to icierk. '

3.3.90 ad hoc pronotion M f«»hi«ap

1 .fi.SO Ravarted in paper frea th« post ;of
•d hoc caehiar tp «olMt»tiir j^erki

3v§»W > adv'hoc proaotien ae iNtshiair.
.....

28.B.90 reverted in paper fro* tha post of
adhoc caahiar."

4. A>pplicant Wo.1^ has sought for the following

reliefa;-

(a) a declsiation to the effect that the order

d6t«d August, 1990 passed by the rtsspcndsr.t
a-v

#



!• arbitrary» and violativa of Artiei*
14 of tha C«natitution of India and violatiwt

of tha principlaa oT Natural juatica:

(b) a direction be iaaued to respondent to

regularise the aerv/ice of the applicant e®
Accountent with affect from 1984j

(c) ^ further direction may be issued to the
respondent directing to pay to the applicant

with effect from 1984 the pay and allowances

edmissible to the Accountant and treat hia

seniority in the cadre of Accountant with

effect from 1984j and

(d) a furthef direction may be issued to the
respondent restraining fhem from appointing
sny-outsiders as Accountant without regulsrising

the applicant during the pendency of the present
application.

5. Applicant Ho,2 has sought for the following

rtliafas-

(a) a daclaration to the effect that the or'der
dated 28.6.90 paased by the respondent a ia
arbitrary., iliaoel and violative pf Articles

of indi., --

-prlficipia «f #<^ral Juatica and further a«owita
unfair labour

pr*ciica;

(b)^ dixeciiion be issued ttj the respondents to
'•^t^ii^lae tl# afrvlce of tha ap|5licao|^^

tTom 11.6.871

{e) *a iasuad to r»»|«mdaiita
%o tha^^iiisi^licafit with offactfiwill •S.W
-and a|^|tiii»< adailaaibla ta tlKi...;eaahifr

«i# hla^Silatity in ttia cadra of caahiei'
•fact :51..«.i7s .nil

itiW ii»y »» iaaoaH
taatraining fro» appointing «#iy Hmf^ldara

" -f
M ? *• i".

&

^-iii|f"caahi«r without regulariaing
pWilancy of the

'"Jv- tf^



Th. .pplicnt. h.v. cl.lP.d for .b.orptlon
.„d ..8ul.ri..tion In th.ir r..p.ctlv. po.t. and h.v.
.rgued that their r.ver.icn i. tainted uith .ala fidaa.
Thl. haa baan deniad by tha ra.pondant. in their counter-
affidavits.

7. Tha applications uere filed on 6.11.50. On
13.11.90, after haarigQ the learned .counael of the
applicants, the Tribunal passed interi,. orders directing
the respondents to maintain status quo as regards the
continuance of applicant No.1 in the post oj;^*cco6t«t
and of applicant No.2 in the post ofC*.»h»r in.th
Departmental Canteen of tha t.l..a.P Hospitn. Cn
27.11.90, after hearing the learned counsel for the
rsapondents. the Trib«,.l ..dlfiad tha interim orders
to the extent that the raapondents shall ..aintaln

1itatus quo In raapaet .fj*l» •pplicant. and allou
' the. to continua on tha past, which they war. holding

„ on 13.11.90- The varsioiyjf the respondents is
from tNi yoat-of'

jappllcant Ho.? the post of tWMlM- ^

«ith affect fra. 28.8.90. Tha version of the .pplleants
is that they have-not WWded over the charge of their

%,.p.ctl«a p«.t. and thaf^^r -are still vorktoAjto
tha proMtlonal poata m ad hec baaia.

8. Ua have gona throujh th. raeorda of tha ca».a
^.rafully and hav. coo.idot.d th. rival contantioB.. :
Th. «.pondaot. h.v. ooflt.n#d by uay of prall.iBary
objaction that thl. T»4bu«aX M. no jorladictlon
in respect of the griavnc of oantaan e.ployaa. and
tlwt the quaation whethar auch .mployaas are Governnisnt
eervanta or era aarvanta of tha coeparativ. aociaty
undar tha Coeparativ. SocUtiaa »ct is still pending
in th. SuprsM Court 1« «-P 6189-7044/83.

• n •

' . I



mSM:

9. Th» Central Cevamiiant Ms od« thf

Cantean Employaaai Racrultment and Condition* of

Service) Rules, 1980 . The expreaaion " dapartwantal

canteen" has been defined in Rule 2(8) to iwan " #

canteen or a tiffin room run departmentelly in •

Central Government office or establishment/ L•!< .0 •?
Hospital is a Central Government establishment and

ue are of the uieu that this Tribunal has jurisdiction
/the Batter

to adjudicate/before us. Ue, therefore, overrule the

objection r'^ised by the respondents.

10. The rules relating to Departmental Canteen

prescribe the qualifications for appointmsnt of Clerka

and AccountwteJhe poata are filled by direct recruit»®nt.

The ffinimum educational qualification for the |iost of

Clerk( Coupen, Kitchen, Jffice, ^counta and^fgeral

Dutiaa) ia Matriculation while for ^he poat «f Ife^Btmtant,
it ia paas in B.Cd4. iixiilnation.^I*e reap«Wi»».4i *
have atated that the applicant#;

only Riddle Pa#a

This haa not been ppri

their

rted by 1»ie

ppunte r-affidavits Tbeir tentxon«

tiawing worloiil

Miviir|i|.':'Vaars, ^1^^^
breaks, they are

in aeeeriiance

fM «pplicani«

of ItNi SuprfM Court

SC 2342, liicowe t«3< OepartsiTi^t cent^

in



staff Walfara Aaaociation Union of India,
AIR 198B SC 517, O.R .lim Union of India &othera,
AIR 1967 SC 1301 and Bhagwati Parshad Us. Delhi minerals
Development Corporation, AIR 1990 SC 371. They
have also referred-to Rule 30 according to which

n where the Central Government is of the opinion

that it is necessary or expedient so to do, it may,

by order, for reasons to be recorded in writing, relax
any of the provisions of the rules with respect to any
class or category of persons,"

^2, In Bhagwati Parshad*s case, the Supreme

Court observed that " once the appointments were

wade as daily rated workers and they uBxe allowed to
work for a considereble length of time, it would be
hard and harsh to deny them confirmation in the respective
posts on the gnound that they lack the prescxobed
•duc«tional qualificationa."

I-n the instant case, the epplicynts were

thay not fidfU the »«iuc»tional qualifications ^
prescribed tinder the ruleSj they cannot be absorbed
and regularised unless the Xentral Governrrsnt decides

to the

tule« should be telflxaii In the case of the applic®fst8

flatter for decide and

. it «oulrf not b« appropriate to issue any directions to
then in this regard.

14. As rsQards the jteversion of the applicants
froni their promotional posts, they have relied upon

numerous rullngi'^-^ |»av« jiuly considered them.
luthorities relied upon by the g.j, .-5.

State of U.P. Vs. Sughar Singh, 1974(1^ SLR 435,
1974(1) 3tR195j 19fi2(3) SLR 12j



'•Sfa?;-

H vc

Thi Supr«m tieattfiiia ebtarvtd in Onion of India Vs.

• .S.Bhatt, isei SCC< us) 460 at 464 that • avan if

misconduct, nagligancef inafficiency »ay be the aotlve

or the inducing factor which influences the authority

to tertrinate the aeruice of the employee on probation,

such termination cannot be termed as penalty or punishment

(see also ONGC V. Dr. I^d. S.Sikander Ali, 15BCSCC (LiS) 446;.

15, Ip the instant case, the respondents have

sleted that applicant No»2 '^siled to csrry cut day to

day duty of Clerk and app.T icant Wc-t fa^pd to csrry out

day to day duty of Accountant despite thref chances given

to theni, that u-ithin a short period, they started mis-

appropriation of Government funds due to which the

institution has incurred losses of Rs.one lakh approxiwately,

that their uork and conduct have not been found satisfactory

due to uhich relaxft-tioh granted to thSM, ^

%hat both of then are facing Sdiaciplinary action and

not efficient in their work and that it is rni in the

intaraat tot awmte^n-lbo. ^iliyjitp •thaw.
"liiBI

contended th«t iaaoaii ^

fiowernnent br%»di!4i%acanci*# ito not exist for «cmti^iAg

the applicants In their promotionsi pc'^ts.

been the

theis

hold that

16. - Vppl

«11.9aU»it»JiiHwiilf if

In toUT

Appliciin

denied the abovf

^ffidawlt»ii

though Misconduct

of th« «jjp

,t,; •i-t;•5;

not ontitled te tW|

VP- , ^
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Si- K.f-''' X

r»ll8r».MU9ht in th«M •pplic«tlon». Accordingly)
OA 2303 of 199d Md OA 2S02 of 1990 •«

The interi„ ord.r psss.d on 13.11.90 and modifLd
on 27.11.90 is hereby vacated. There will be no
order ss to cost®*

^CP Nps. 13 and of 1991

" In these petitions, the petitioners

have alleged that the respondents have wilfully
disobeyed the interim orders passed by the Tribunal

on T3.11.90 end 27.11 .90 . The respondents have

stated in their reply that the applicants stood

relieved on 28.6.90 though they have not handed over

charge. According to the respondents, they have not
cSoBmitted any contempt of the orders passed by the

Tribunal.

'19. Uo have caref«lly gone throtigis. the

lO^n^cis cf the ca^a and have heard the learned

f.dt. .*iw 1

^ s^jydieatlng eoritespt pstition. In owr wiaui
facts laentionBd by the applicants do not establish

^ mm •

in '•xprviftSlVB' "Ry opinion «bout tho

Affltho Mtiiw taken by the MapWdanta i

1OA 23p3^;A|y(|90 and^B^

«t» disKisaatf •«<* tha noticas of contawpt ®ra dischargad
'-,A'

iiw -i.

% ^ ^ ~

I ;
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a copy of this order be placed

in both the case files.

( d.k.chakraudFty)
nrFqBER(A)

i«U4i

rJAii-

v. •• •••: : •
'Si.

Tfll

( P.K.KARTHA)
MICE. CHAIRNAN(3)

A-

"-f-


