IN THE CENTRAL AQMINISTRATIVE TRIBUNAL
PRINCIPAL B ~NCH

NEW DILHIL
iR
J.A.No. 2229/90. : Data of dacision J&-=2 9~ -
, R 4
Shri S.P. Yadav oo Apnligant )
V/s ;
Union of India ese Resoondents

and Others.

CORAM:

Tha Hon'ble Shri C.J. Roy, tember {(Judiciall
Foer the applicant o Shri 0.5, Choudhary, counssal

For the resnondents tes Shri M.L. Varma, counsel

{1) Whether Heporters of local oapsrs may be allouwad
to s22 the judgement 7

(2) To oe referred to the Raporter or not ?

JUubGEeEmMmMENT

/[ Deliversd by Hon'ble Sari C.J. Roy, Memosr {Judicial)*7
The apnlication is filsd by the aoplicant undar Section
19 of the Administrative Tribunals Rct; 1985 eclaiming the
following raliafs &=
(1) That the anplication be allowed and the criteria
laid down by the respondents that only those officars
be allowsd to cross =fficiency bar who arz graded

at lsast "good" for five consscutive years be guashed

or in altsrnativa ths samz be modified to the =extent
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that all the officars who are graded at lecast

Hpaiph ; i
fair® for five consecutive years bs alloued

to cross £B;

(2) That C.R, folder‘oflthe anolicant be callgd
antd perused by this Tribunalj;

(3) that tha orders dated 3.1.1990 passed by the
rBSpoﬁdents bz guashsd and the annlicant be
alloved to cross EB w.=2.f. 1.12.1585 and the
arrzars of pis salary uw.s.f. 10.1.1986 be paid
to him, -

This applicant was first avpointed as Junior Enginssr in

1973 and subseguently promotgd to tha post of Assistant

Enginesr in C.P.0, in the ore-ravis:d scale of péy of

%.656-30-7{0-35~é1U—EB-35-888-4G-1000-58—40-1280.

2, T he aéplicant had qualified in the Accounts

examination on 11.1.1986. The annual increment of the

apnlicant fell uue on lst December sv:ry year., He racelived

all the annual increment upto the stage of R&. 310/= at which
not

he had to cross EB, Ha hﬁsﬁgot tnn efficiency bar and

arrears after ths annual inceemsnt wes.f. 1.12.19385 to 10.1.153¢€

Tﬁe applic;nt's gase was considsred by DPC'For érossing'tha

FE w.e.fe 1+12.1985. By letter datad 12.2.1987 ha uas informad

apaeal

Lhat he was not found fit to cross the 8. But he orefarrad any
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Mw22.4.1987 against the respondents and the appeal was rejected

an 27.,10.,1987, The appiicant was informed by lsti:r dated
25.1.1988 that he was found snfit to cross £B at the stage of
810/~ w.e.f. 1,12,1986., The applicant chalienged this order
by way of an aposal dated 7.3.1988,

3. The‘;pplicant Filed O.A. 1743/88 in this Tribunal

on 9.9.1988 and Fhe sama was allowsd, as pef his claim dated
17.18.19?5. The respondants were directzd .tn comsidar the
case af the anmiicanﬁ afresh for crossing £8 at £ ne stage

of fse 810/= w.e.f. 1.12,1985 uwithout taking into account

the departmental cbnfidential guidelines, But he was inform=d
by the faspoﬁdente after the juagﬂment by theilr letter dat:d
3.1.1990 that his overall CR entriss for five consecutive years
were fair, It is sguivalent to only average and those office-s
whose entries for five consecutive years gra.sd good, they are
allowed tn cross EB, The case of the applicant was rejsct:d
as the entries wesre below good, He also filed a contampt
application and he claimed that he had a fresh cause of action
on 3.1,1990 as he ragelvad departmental instructisns. Haznce,
the fixation of norms for crossing tha IB is questioned by him
as stated in the praForma'bf ACR wnhnich is guoted balow -

" Bzpause Lhe proforma of C.%.-enclosad heraewith

orovides exnlanation of ths entries made in the

C.Re The antries are gracsd as A, 8, C,D, I and



.
and F and are definad as fDllDus.:
Az Outstanding i.,e. sxceptionally effactive;
B: Very gocd i.e. very eFFactivé but not
po§itively outstanding;
C: Gond i.e. quite ef?éctive;
D: Fair i.e. performs duty moderataly ueil
and without serious snortcamingss
£¢ Not quite adequats i.2. suffars from
certain weaknesses uwhich prevent his
performances achisving the Wfair" level; and
Fs Unsatisfactory i.a. deFiniﬁély not being
able to psrform his duties satisfactorily.
It is self svident from the dsfinition of entrias
that the antry "D“ i.e. ®Fair' cannot be treatad
'as a bar on crassing eFFiéiency ba#. . The entry
MEY qualifies the entry "OM". Entry "L' stipulates
that thz individuals suffers from certain u@aknésses wal
which prevent his performancaes achieving the Trairct
lavel. Copy of the CR\DIDFDEma\iS annexed,"
Simce the apnlicant got the grading as "Fair®, according to
Third Pay Lommission's regommandations, he should have ?een

sllowzs to cross tne £.8. we.z.f. 1.12.1985, The applicant

citas

. ) .
claimgthat ha had not rescaeivad any advsrse ramarks and
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a case that Lf advarse remarks ars not rzceived, he should

. / VU.K. Adlakha Y/s Uniaon of
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India {0.A. Na.\106/86);7 vide orders dabed 3.7.1386, The
apnlicant questisnsdcthe criteria and avers that it is too
strict, harsh and contrary to tne principlas of nataral justico
ccod canscgiernce and oquity, contrary to the judid al ercnounce-

r%L

meg ts and viplative of Articlezjﬁ of tha Canstitutian,

4o The respondents filsd a counter stating tnat the apnlicart

.has no causs af action and Lhat crossing of £,8. daosnds

on the satisfaction of the comoetent aulhax ity; rocords nave

bean fisrly considersd. Tae mattsr was seen by this Triounal.

Tiey alss say that it is barrsd py Section 20 ant 21 of the
Administrativa Triounals Act. They further state that CRWO
Mlanual is intended to bs usad only for Gunaral Luidance and
sh-uld not be based as an authority. Tne rpsnondants state
that the anplicant has only rignt for consideration and not
Far promotion and tha Tribunal ganngt exercise the poust of
Anpellate Powsrs over the dicisions of ths Compeotent Rfutnority
ralating to ths deecisions of the ﬂuplic Sarvant for promotbl:n.
The criteria fixed by tha L.B. Committes 1is in line with tne
instructions/ouidslines isnded by the Gavernment of India from

time to timz2. The Gpusrnment have accantad thg following

cscammendations of tae 3rd Pay Commission -
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* There should ne a more eff:ctive asolicatiosn of

1

Cfficiency Har than has be:n done hitherto. Measuras

should ba tak:n to ensure that crossing of officisncy

Bar no langer‘a routine mat:er and that those who

do not pull their ueighf are danied further Ingramints?®,
S The order dataed 3.1,1990 of the Govarnment does not gi e
rise to the fFresh cause of action as alleged oy toe respondants
in their Countgr. They state that the L.B8. can be llowed to
be crossed aonly ag und=r se ' .

{i) The officer should have passed the Oepartmental
Examination—in accounts prescrihed for the purmcse OTj

{ii) the officer should have crossed the age of 50 years
and thus become eligible to pe considzrad for exemption
from passing the Departmental Exam in Adpoants; and

{iii} He should hava good records of servige i.8. at least

he must have got 3 'Good! and 2 'aymcage’ reparts

during the nrecasding flve yz2ars, >
G The raspondents stats that tha cass cited oy the anslicant

in O.4. Noa ?QB/SS was dacidad on differsnt arountds and has nu

r2levance in Lthis case.
T The applicant has also Aot sxhaustesd all ths romadies
available to him. They furtner alleg:d tnat L.B. casas are nnt

aliowad on the basis of tFaicv} gradation of all the fiva ysars
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LRs, The gvsrall performance shauld be Ygood? and two
years as ‘'average'. If tha officers with all alony 'Fair!
grading are allowed to cposs the £5, the sanctity of fixing

a bar is lost., Hance they nrefer dismissal of tne getition,

Ld,
3. I nave neard tha/counsel far the anrnlicant, Sihri u.5,

Choudhary and the Learned Counsel for th- rasoondsnts, Snri HM..,

Varma and verused th: ACR records,

3, . CCS €CA Rul
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efficiency oar im the tima-scale of nsay on ths grodnd of his
unfitnass to cross the bar is onz of the ground for praferreing

an anneal. Tnesz are subject to the nrovisions of rule 22 wh v=

.

a Lovernmant servant may prafor an appeal against all or any of
the orusr i.e2. stooping him at the ZB in ths tims-~scals of

say on th> ground of his unfitness to crcss the bare.

10. Here the annlicant onee Filed an 04 1743/33 and tha dirco-

tion was glvan to consider and the resnondents havse consider d

the matter and rejzcted the cass. The anplicant had nat apefsrr .«

pde

any anaeal against tha order passnd by tne offi cers rezjccting nis

claime 3S2ction 20 says that the Tribunal shall not ordinarily

aomit any casz unlass dapartmantal romedies are sxhaustaed o Tno
apnlicant should have preferrcad an annegal but ho has not praf rred
any aonz2al,

T, Tre other point now for consideration is whoabher crit Tia

f'ixgg for crossing £.B. is against natural justics and violatas
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14 and 16 of the LConstitutisne The critaria

Fix-.g by thne Uegnartm=nt 1is in consonancz with th= rulas

laid dowun for crossing the Z,o., The ACRs are writbten In

iciency of ths servica and to imorovs

thhe navrformance of the

Q

fficer and also to assszss the noten=-

tialitias for nis fiaturs nrospects and
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any deficiency. Allowing the L.8. to bs crossed is not a
mattar of routine out one should pull his weicsht. The crassing

of C.8, is no longer a rodtine mattar and thosas wha oo not ol

cr
Zi
i
)_l-
3
[
]
e
E]
ey
ct
a¥]
!
[§5}
[
$A]
e |
W
(3]
L
!
ol
purs
c
=
i3]
(=N

ncraments. T2 grading fixew

tautstanding', 'very good', ‘fgood! are consider:d well for

crossing the Z.B, and
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dored to cross thaz Z.6. Toaa £,0. casas
basis of fair gradatian of all thas five years but oysrall

nce should be qood tuo years as avarads tnhal moans av
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fixing B yaars uood and two years avarags. [noy are not exantly

etrict nor lenmiente - Tamry are actually moderats. If the

officer is all round getting Etne grading Sf Fair! ars allousd

ta cross the Z.8. the fixing of ncrm-For crossing T8 has no

muaning. It cannat D= gaid that it is discriminatory bucauyn:

if this is done only for tiis apolicant it coula bpe discrimi=-
adf

' ' i o] ne gradati ficers crussine
natory but basing on -ne Same gradation OfZDFTLC ) 3

f id j a, 1t i ciscriminator)
thva “.Be are consider=d. Hence, 1t 18 not oiscriminatarys.




for "‘ékﬁ»(9vw9 years% tha apslicant not'fair
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The anplicant has not sstablished any malafidss or arsitrari

’,J
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ggainst the respondaents,

12, The asonlicant has filzd an anolication with the same
reliefs and ne claims against the sam: reli=fs on diffaront

arounds here by elaiming that fixation of thrae years 'oood' anu
two yzars 'fair? is arpitrary aneg discrimimatary. This is
naither strict nor lenisnt. It is pot fixed For tne 8aslicant
only. uwhen 1t is aoplied to all the asplicants, ne cannaot claia
that 1% is dissriminatory.

13, I navs sezn the ACR; of the apnpolicant. Guldalines

fixed Ffor permitiing anm offiecer to cross L.B. are that thers mist

be atlaast three 'good!' and two 'average’ raports Wwith cumulative

offect with gond performancs during the last five y=ars.

=

and during the

last ysar he sarned "good' rapart.

14, This Tribunal cannot take tie vols of Acpellate Authority,

Besides, .unless malafides are allegsd or »rovad and praoer annlie

cation is not made out by the DPC in asszsaing the nosition,
not

this Tribunal can/interfere. @ in the cassof Shei P.N, Ganehi

ys. Union of Incia & Ors. / A.T.R,1989{2) CAT 32_7 it is nole

that to cross the £.8e the entries in the [CRs cannot bDa .exsuniesd
. . R A T A i s B T T
by th2 Tribunal unless malafides are sstablish.d and 10 10 woil

ssttlad that wnsnover thz case of a public ssrvant Ls cinsig:»2C

- D s @ s e
Fo- cloaring tne Z.B, it is for tne comnetent authority to taxs
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the entire racord of sarvice of tﬁe nublic sefuant into
gonsidavatian. Further, if the records have baen fairly
considsred by the Government, tne Tribunal will not
interfere with tha decision of the Governmgnt, Allega=

. '
tions, malafires and arbitrariness are also to Do estab~
lished in order to iﬁterfere with the decision of the
Government,
15. It is furthar h=ld in the case of the Administrator
of Dadra and N;gar Haueli versus H.P. Vohra /T (1933)Cs3
SG) 113_7 by tneir Lo:ﬁship thatAthe Tribunal should not
assume the rolg of the authoritiss empouwerud to discide
the mattar under tha fundémental rules, \It is for th=
adthorities tog decide and it is pnot for the Tribunal to
take domain of the authority,
16. Follayinp tho above principles, guidelines laid
down by the GGVernﬁent and seering the facts and circdm=
stancas of this case and sesing that thare are no gréJnds
to interfzre that the gradation fix:d is arbitrary, malafidsz
and vionlative of Articles 14 and 16 aof the‘ConstitutiOn,

it is sesn that the aonplication is bereft of merit andg,

tharefore, dismissed with no order as to costs,

\

{c.J. Roy)
Member {(Judicial)



