
IN TH'; CENTRAL AQ|-^1IN 13 TRA TltfE TRIBUNAL
PRINCIPAL B-:!\JCH

Ntru DrLHI

O.A.No, 2229/90. Data of da ci si on I ^ .-s

Shri 3.P. Yadav Applicant

y/s

Union of India
and Others.

R es oond en is

CORAH:

The Hon'ble Shri C.3, Roy, !''!ember (Judicial)

For the applicant Shri 0.3. Choarihary, couns.gl

For the resnondonts Shri f'1,L. l/arma, counsel

(l ) Uhethor Reporters of local aapars rtiay be alloued
to soo the judggmsnt ?

(2) To as raferrsd to the Raportar or not ?

3 U D G e in £ N T

Lielivejrsd by Hon'blo 5nri C,3, Roy, l^ambsr (3udici3l)^7

The aDnlication is fil=d by the aopiicant undsr 3s3ction

19 of th3 Adininis trati VB Tribunals Act, 1985 .claiming the

follouing rsliefs :~

(1 ) That the aoplication be alloued and the critsria

laid doun by ths respondents that only those officers

be alloued to cross sfficiency bar uho ars graded

it Isast "good" for fi\/B consscutiue years be quashed

Iternativ/a the sarn:? be modified to the oxtpn-or in a



that all the officers uho ars graded at Isast

"fair" for five consecutive years be ailoueeJ

\

to cross CB;
\

(2} That C.R, foldsr of the anolicant be Galled

and perused by this Tribunal;

(3) that ths orders dated 3.1 ,1 990 passed by the

respondents ba quashed and the aoalicant be

allaued to cross EB u»8.f, 1,12,1985 and the

arraars of his salary u.Q.f. 10,1,1936 be paid

to him.

This applicant uas first appointed as Junior Engin^sr in

1973 and subsequently promoted to tha post of Assistant

Enginear in C.P.U.Q, in the pre-reuis-id scale of oay of

re.650-30-71 0-35-81 Q-E;B-35-8SO-40-1000-£8-40-12DO.

2, T he applicant had qualifisd in the Accounts

Bxamination on 11,1.1986. The annual increment of the

apolicant fall ciue on 1st DeGember evry year. He rsceiupd

all the annual increment uptq the stage of Rs. 910,/- at which

not

he had to cross £B, He has/got tnj efficiency bar and

arrears after ths annual" incEemgnt u.e.f. 1.12,1935 to lO.i.l^'Sf

The applicant's ease uas considered by OPC for crossing tha

EB u.e.f. 1.12.1935, By letter datad 1^,2.1987 he uas informed
a p e a 1

that he uias not found fit to cross the IB. But he pref.^rrsd 3n_/
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t^-22.4.1987 against the respondents and the appeal uas rejocted

an 27.10.1987, The applicant uas informsd by letter dated

25,1 .198-3 that hs uas found jnfit to cross e:B at the stage of

aid/- tj.B.r. 1,12.19B6, The applicant challenged this order

by way of an apaeal dated 7.3.1988.

3. Tha applicant filsd Q.A. 1743/83 in this Tribunal

on 9.9.1938 and the same uas alloijad, as per his claim dated

17.10.1989. Tha respondgnts uare directed -to consid-jr the

cass of the apalicant afrssh for crossing £0 attna stage

of Rs. bid/- ui.e.f. 1,12.1 935 uithout taking into account

the departmental confidential guidelines. But he uas informed

by the respondents after the judgomsnt by their letter datjd

3.1.1990 that his overall CR entriss for fius consecutius years

usre fair. It is equiualent to only average and those offico'^s

uhose entries for five consecutive years gra-jad good, they ars

alloued to cross £B. The case of tha applicant uas rs39ct:id

as the entries were bslou good. Ha also filed a contsmpt

application and he claimed that he had a frt-DSh cause of action

on 3.1,1990 as he raceivad departmontal instructions. Hence,

the fixation of norms for crossing tha IB is questioned by him

as stated in the proforma of ACR uhich is quotod belou

" Because tha proforma of C,-<. enclosed herjuith

orovides explanation of thr; entries made in the

C.R. The entries are graii'sd as A, B, C,D, Z ana

y\
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and F and are dsfinad as follous J

A: Outstanding i.e. axceptionall y effective;

B; Vary good i.e. usry eff-sctiva but not

positively outstanding;

C: Good i.e. quite effective;

Dj Fair i.e. performs duty moderataly uell

and uithout serious snortcominga;

CJ Not quite adaquata i.s. suffers from

certain ueaknessss which prev/snt his

performancas achisuing the "fair" Isusl; and

F: UnsatiBfactory i.a. definitaly not bi^Lng

able ta perform his duties satisfactorily.

It is self auident from the definition of entrias

that the antry "D" i.e. "Fair" cannot be treated

as a bar on crossing efficiancy bar. The sntry

qjalifisa the entry Entry "C" stipulates

that tha individuals suffers from certain uaaknesses uni

uhich prevent his performancas achieving the "Fair"

Isvel. Copy of the CR^pro forma is annexed,"

Sines the apolicant got the grading as "Fair",, according to

Third Pay Com-nission's recommendations, ha should have been

allouaj to cross tne C,B. u.a.f. 1.12.1985. The applicant

claimslthat ha had not racsiuad any adusrss rsmarks anri citas
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a cass that if ariusraa remarks ars not r^caiveti, he shau3-d

b alloyed to cross the i-.B. _/ U.K. Adlakha V/s Union of

India (0»A. No. lOe/ae)^? vide ordGrs datari 3.7.1 936. Tha

apglicgnt qu 33 ti^nsd che criteria and aui3rs that it is too

strict, harsh and contrary to tns principles of natjral justic.:-,

coad cansciencs and equity, contrary to the judidal nronour.c f:-

k

rn cn ts and uiolative of Article^^G of tha Cana ti tution,

4. The respondents filsd a counter statinc] tnai;- ths apnlicart

has no causa of action and that crossing of E.B. dcjoiiods

on ths satisfaction of thj? competent authority; rncords naue

baan fl-^rly considRred, T.'ie (natter uas 3'?en by this rrxounal.

Tiiey also say thit it is barr-sd by Section 20 and 21 of thn

'Adminis trati Triounals Act. Thsy further state that CPJD

T'lanual is intended to bs us.jd only for G.inaral buidancn ano

sh::uid not De basad as an authority. Tn.^ rospondants state

that the aoplicant has only rignt for consideration and not

for promotion and tha Tribunal cannot axercisa the oouar of

Appellate Pouars over th- djcisions of th- Compotent ^utnority

ralating to tha decisions of the Public Servant for promotion.

Tne criteria fixed by tha l.B. Committas is in line <Ji tn tn^

instructions/ouidslines issued by the Uovarnment of India from

time tc tims. The Gouernment hawe accaotad tha fallouing

racammcndations of t.-,P 3rd Pay Commission j-

/
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" Thnra should na a more sff.active aoDlication of

Efficioncy Bar than has bean done hitherto, i'laasuras

should ba talon to ansurrs that crossing of .Zffieisncy

Bar no lonqer a routine matiBr and that thoss uho

do not pull their ueight are denied further ineramts"•

5. The order datsd 3.1 ,1990 of the Govgrnrnent does not qi •js

rise to the fresh cause of action as alleged oy the resoondents

in their counter. Thsy state that ths E.B, can bs allowed t---

be crossed only as under

(i) Ths officer should haue passed ths DiPpar tmen tal

iZxamination in accounts prescribad for the ouroDse or;

(ii) the officer sh.ould have crossed ths ag s of 50 years

and thus bf?came eligible to De consioe^rod for sxemotion

from passing the Daoar tmental Elxam in aceo-jnts; and

(iii) Ha should hava good records of S'arvice i.e. at least

he must haue got 3 'Good' and 2 'ausrage' reports

during the orecasding five y:?ars„

6. The raspondants stat:^ tiiat th3 casa ci t ad by the anolicant

in O.A. No. 108/36 iJas decided on different grounds and has no

rilHvancs in tiiis case.

7, The applicant has also not sxhaust'id ail tl.rf r./m.dL..)

available to him. Th.y furtn.r alleged taat E.B. cases are .ot

allaw.d on th. basis df •Faii-J gradation df all th. fi .3 y^ars
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CRs, ThR overall performancg should bs 'good' gnd tuc

yoara as 'auHraqc;'. If tha ofTicers ui th all alonu 'Pair'

grading are allaued to cdoss the , the sanctity oT fixing

a bar is lost, Hgncs they nrafsr dismissal of tns •etition,

Ld.

'3* I have neard ths/counsel far the aaolicant, Siiri Li.S,

Choudhary and the Learned Counssl for th-? rosaondants, S^ri li.l,.

Verma and oerusad the ACR rocords,

'3* N CCS LlA Rule 23 (uj says that stopplni, nifn at; thn

efficittncy oar is tha tims-scal?? of oay on the ground of his

unfitnass to cross the bar is on-^ of tin^ ground for nr•if-^rrinq

an aopBal. Tnssg are subject to ths orouisions of rule'22

3 bo vernm on t servant may profnr an appeal aqainb-t all or any of

tha orrjoT- i,.;. stopoino him at the .£B in ths time-scale of

pay on th.i ground of his unfitnsss to cross ths bar.

10, Hars the aoolicant onee filed an D!\ 1743/33 and th^^ direc

tion uas givsn to consider and the res oond en ts ha^/y consider.^d

thfl matter and rejected the case. The aoplicant had not oref'-~rr.r

any apoeal against tha order passnd by tng of'icsrs rajsctinq 'lis

claim. Section 2G says chat the Tribunal shall not ord i nari 1\-

admit any cass unloss d apar tmnn tal r^jmsdios are sxhaustad . Tno

apollcant should have pref^rrr^d an amaal but ho has not prjf rrcd

any a op .sal,

1 i , Tne other point noM for c onsid srati on is yh.-ither crit ria

fixsd crossini^ E.B, is acjainst natural justic.-.^ anH

• '"••y
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Articles 14 and 16 of the Constitution, The criteria

fix -.D by tns Liepartm^.nt is in consonanco uith t hv: rulas

laid dDuin for crossing the -,o,, Ths AiJRs are uritt-n in

tii3 interssfc of sfficiancy of tha servica and to imorovyj

ti'ie oerformancs of the officsr and also to assess thti noten-

tialities for his f'-jturg nrospacts and y.jidance for cor-actinv

any deficiBncy. Allouina the '.'.,8, to be crossE^d is not a

mattr-r of routinR out ons should oull his uei'-^ht. The; cross-rig

of C,B, is no longer a routine mattar and tiiosa who do not nMil

tn-iir ugight ara deniad futujg incr,'unsnts'. Tr."? n'^ad^-ng fi x'-^g

®outstanding'vary good', 'good' aro consid9r:d aioll for

crossing the ...B, and 'fair' and 'satisfactory' am not ccnsi.-

d.?rod to cross tha cT.B, C,B, casas are not allnucd on ti'S

oasis affair graitati-in of all trin five years but 0',yorall

parformance should be 'good tuio years as avarans that moans ov

fixing_9 yaars nood and tuo yaars averagn. Thrjy are nnt sxactly

strict nor lenient, • T.-ir^y arp actually madbtate. If

officr^r is all round gstbinq thB cradina if 'fair' aro allo'j---d

to cross tha the fixing of norm for crossing £0 has no

moaning. It cannot be said that it is discriminatory bocau:-i

if this is done only for tnia aoolicant it coula on discrim —
fJ-(

natory but basing on .he sam- gradatinn of^officers crcssin.-

th:-^ -,B. arn cnnsiderad. Hence, i t is not oiscr imina tor y.
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Ths applicant has not established any malafidss or aroi tr arin-:33

against the r BSpond en ts ,

12. The aoolicant has fil^d an aiDlicatian ijith the same

reliefs and ns claims against the sanri relisfs on tiiff^runt

grounds hsre by claiming that fixation of thvae yoars 'goori' anu

tuo y.'jars 'fair* is arbitrary and discriminatory. This is

neither strict nor lenignt. It is not fix;->d for tne 3o-)licant

only, uinen it is apolied to all the aaplicants, ns cannot claiiO

that ife is discriminatory,

13. I naU"j ssan the ACRs of the aDolicant. Gjidslines

fixed for permitting an officer, to cross C.B. are that ths/ra n^.jst

Dt atlaast three 'qood' and tuc 'aueraqo' reports uith cumulatiyp.
-

cffect uith good performanca during the last five yaars,

.For ' -4^ yearr5>th3 apolicant not'fair' and during the

last year he 3arned 'good' rapart.

14. This Tribunal cannot take tm rol-,' af Aopellate Authority,

Basides, .unless malafides are allogsd or prouad and prnoer annli-

cation is not mads oJt by ths DPC in ass^asinq the oosition.

not

this Tribunal can£in tsr f ere. ^.n tha cas.gof Shri Ganuni

ys. Union of India & Ors. /"a . T, R, 1939 (2) CAT 32_7 it is h-ac

that CO cross tha '-,0, ths entries in ths CRs cannot bn -ex^iunjsd

0 V tha Tribunal unlsss malafides are establish jd and it ic

settl.id that unenovsr tha case of a DJblic servant is consi. d-::d

fo: clr/arinq tns l.B. it is for t^ns camo-tsnt authority to taK^i
f¥J
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the entire record of s9rv/ics of the public servant into
/

cansid2ration» Further, if the records have baen fairly

considared by fchs Gouarnraent, tns Tribunal uill not

interfere with tha,decision of the Govarnmpnt, Allega-

I

tions, malafiiJes and arbitrariness are also to ba estab

lished in order to in'terfere uith the deGision of the

Go vernment,

15. It is furthsr held in the cass of tha Administrator

of Dadra and Nagar Hauali vsrsus H.P. Uohra 5 (1993)033

SG) 113J7 by their Lordship that the? tribunal should not

assume the role of the authorities empouerari to dJacidB

the mattar under the fundamental rules. It is for tb;

authorities to decide and it is not for the Tribunal to

take domain of the authority,

16, Follouing tho abova principles, guidslines laid

doun by the Government and seeing the facts and circJm-

stancas of this case and seeing that thsre ars no grpjnds

to interf ere that the gradation fi x.3d is arbitrary, malafids

and violativs oi^ Articles 14 and 15 of tha Constitution,

it is sesn that the aoplication is bsrsft of merit and,

tharsfore, dismissed uith no ordsr as to costs.

(C.3. Roy)
r*!ember {Judicial)


