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1. Whether Reporters of local papers may be allovi^ed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement

4. Whether it needs to be circulated to other Benches of the Tribunal ?J

JUDGEMENT

( 3U0GEf'lENT OF TFE BENCH DELIVERED BY HON'BLE
MR. P.K.KARTHA, UICE CHAIRPlAN)

The applicant, uho is a SuperintendinQ

EngineerCCivil) in the Central Public Uorks Department

( C.P»U.O) filed this application undtr Section 15 df

the AdministrBtiue Tribunals Act, 1985 praying for tlie

following reliefs;-

(i) to declare him intitled to be
promotad as Chief Engineer (Civil)
from the date he becains eligible

for promotion to the said post
on the basis of his having been
selected and his name having been
borne at serial No-10 in t!he panel

prepared on the b^sis of the
recommendations made by the D.P.C
held in August 198S uith all
consequential benefits;
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(ii) to declare that his name was not liabls
to be placed in the sealed cover in the

0*PvC. held in July 1990 for making
promotion to the post of Chief EngineerCCivil)
and also to declare that his promotion was
wrongly allowed to be superseded by his

juniors and his name was liable to be bcxne

in the panel prepared on the basis of the

recommendations of the O.P.C. held in July,

1990J

(iii) to .direct the respondenta to profnote him

to the post of Chief EnginBer(Civil)
uith immediate effect from the date he

became eligible for promotion to thtJ aaid

post on his having already been selected

and his name having been borne at icrial

No.10 in the panel prepared on the basie

of the recommendations of the D.P.C held

in August 1989 with all consequential

benefits; and

(iu) to direct the respondents not to put his
case in the sealed cover in the O.P»C.

held in July 1990 and to issue promotion

orders and also restraining the respondenty

from promoting any person junior to him

on the basis of the panel of July 1990

without first promoting hire#

2. This application uaa- filed in the Tribunal
on that date itself an

on 5.11.1590 when/ad-interim order was passed directing

the respondents to consider the case of the applicant

Tor appointment/promotion as Chief £ngineer(Civil)

on the basis of the panel prepared by the O.P.C in

August 1989 without taking into account investigations

said have been initiatald by the CBI subsequently.

The said interim ardBi- had been continued thereafter

till the case was finally heard 14.1.1991 and orders

reserved tht^rson.

3. The facts of the case in brief are as follows.

The applicant is at present smployed as Superintending
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Engineer(Ciuil) in the C.P.U.D. The admitted factual

position is that—- two O.P.Cs had been held by the

respondents For proMiotion to the post of Chief

EnglneerCCivil)— one in August 1989 and the other in

Duly 1990. The applicant has stated that according

to his und0r»tcind:ing his suitability, for promotion

uas also considered by the D.P.Cs but the asseasment

made by the D.P.Cs haws been kept in sealed cover.
\

Ha came to know that this had been done as a case

of showing undue favour to some private contractor??

uhilo he uas working as Chief Engineer in the Delhi

Oevelopir/ent Authority in 1985 along with some other

officers of the said authority had been entrusted to

l.he C.B.I in November 1969 and that the C.B.I after

registering the case had been investigating the same.

as^
On the date of convening of the two D.P.Cs/mentioned

/ /hiBi
above, no charg«-sheet had beeni Mled agaltHst^^n the

/ /served on hitn —
Criminal Coulct or/by the Disciplinary authority

under the provisions of the CCS(CCA) Rules, 1965.

He contended that the mere registration of a case

by the C.B.I on a subsequent date would not justify

the action taken by the respondents in keeping the

finding of the D.P.C in a sealed cover.

4. The respondents have stated in their counter-

affidavit that the applicant cannot be promoted until

he is.completely exonerated of the charge against him.

They have stated that the C.B.I had registerec: a

case against him ragarding irregularitias in the
/was -QA-

awarding of contracts while heZworking in the Delhi

Development Authority. It uas in view of this that

the recommendations of the D.P.C could not be operated

upon and his case was placed in the sealed cover by thi
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D.P.G. They have also relied upon the instructions

contained in the Office Memorandum dated 12.1.1988

issued by the Department of Personnel, according to
\

which a Government servant, who is recommended for

promotion by the D.P»C but in uhos© cass any of the

circuimstances mentioned belou arise after recommendations

of the O.P.C ars received but before he is actually

promoted, uill be considered as if his case had been

placed in a sealed cover by the D.P.C. He shall not

ba promoted until he is completely exonerated of

the charges against him and the provisions contained

in the Office Plemorandum uill be applicable in his

case also. The circumstances mentioned in the said

Office f'iemorandum read as followss-

5,

" 1. Govt. servant under suspension,
/servant2. Governmenjr in respect of uhom dis

ciplinary proceedings are pending
for a docision|has been taken to
initiate disciplinary proceedinge.

3. Government servant in respect of uhom

prosecution for a criminal charge is
pending or sanction for prosecution

has been issued or a decision has

been taken to accord sanction for

prosecution.

4. Government servant against uhom an

investigation ut serious allegation
of' corruption, bribery or similar
graue misconduct is in progress either

by the C.BrI or any other agency departmental
or otherwise . ,

The respondents stated tha^the applicant's

case falls within category 4" above, it was decided

not to promote hjin - "l —^to the grade of Chief

£ngineer(Civil} and the recommendations of the D.P.C

were deemed to be in se"alsd cover.
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6' We hauQ gone through ths records cf the

case carefully and hav/e considered the rival contentions

In our opinion, the contention of the respondents is

legally unsustainabla, in uieu of the recent decisions

of the Supreme Court in C»0.Arumugam & others \ls. The

State of Tamil Nadu, 1989(2} 3CALE 1041 and in the

State of n.P. Us. Bani Singh & Another, 1990(1)

scale 675.

7. In Arumugam *s cbqq, the Supreme Court

obssrved that the consideraition of promotion could

be postponed only on reasonable grounds. The

promotion of persons,against whom charge has been

framed in the disciplinary proceedings or charge-

sheet has been filed in tho criminal case^may be

be deferred till tha proceedings are concluded.

In ths c£S3 of respondent No.4 before the Suprem#

Court, his name was not included in t hs panel for

promotion since there uers disciplinary proceedings

then pending against him. But when the pans!

uas prepared and approusd, thsre was no charge

framed against him. The Supreme Court obssrued

ttiat " it is, therafore, not proper to have over

looked his case for promotion". The Supreme Court,

thereforf, directed that his case be conaidered for

promotion and if he uas found suitable for promotion,

hfi must bs protDoted uith all consequential benefits.

8. In the same vein, the Supreme Court observed

in Sani Singh's case that " normally, pendency or

contemplated initiation of disciplinary proceeding*

against a candidats must be considered to hau«

absolutely no impact upon, to his right being

considered. If dapartmental •nquiry had reached

the stags of framing of charges after a prima faci»
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case has been made out, the normal procedure follousd as

mentioned by the Tribunal uas 'sealed cov/er' procedure but

if the disciplinary proceedings had not reac-i ed the

stag* of framing the charge after prima facia cass is

established, the considsratiDn for promotion to a.higher

or selection grada cannot be withheld merely on tlie ground

of pendency of disciplinary proceedings",

9, In the conspectus of tha facts and circumstance#

of tha cass ue allow the application and order and direct

as folloys:-

(1) the respondents are directed to open

the sealed cover in uhich the recommendationa

of the D.P.C held in August 1989 have been

kept in so far it applies to the applicant.

If he has been found fit for promotion as

Chiaf £ngineer(Ciuil), he should be promoted

immediately according to tha order of merit

adjudged by the O.P.G and from the date
/immBdiate 'V'

hisZjuniorjf : if any, was promoted;.

(2} in case there is no vacancy in uhich the

applicant can be accommodated pursuant to

the recommendations made by the D.P.C held

in August 1989, the respondents shall open

the sealed cover containing the recommendations

of tha O.P.C held in 3uly 1990 immediately and

if he has been found fit for promotion as

Chisf Engineer(Ciuil), he should promoted
/imutdiate

as such from tha date his/junior,. if any,

Wi© promotedj and

(3) the applicant uould be entitled to arrears

of pay and allowances and all consequential

benefits from the date of his promotion as

Chief Engineer(Civil) as directed in paragraphs

(l) & (2) above.



r

C

rj

- 7 -

''O. The raspondents shall comply with the

above directions uithin a period of ona month

from the date of receipt of this ordar. Thar®

will be no ord«r as to costs.

( D.K,CH/fKRA\/ORT\,
n£[*]B£R

0-
,o

( P.K.KARTHA)
yiCE CHAIRI^AN


