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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI

D.A. NO. 2254/90

New Delnhi this the &' day of February, 1995
L-

HON'BLE SHRI JUSTICE S, C. MATHUR, CHAIRMAN

HON'BLE SHRI S, R. ADIGE, MEMBER (A)

Shri Roop Lal S5/0 Bachha Ram,

R/0 H. No. 161/61,

Khajan Basti (New No. D=36),

Nangal Raya, New Dslhi, «es  Applicant

( By Advocate shri J. N. Singh )
Versus
1, Union of India through
Segretary, Ministry of )
Defence, New Dslhi.
2. The Chief of Army Staff,
Army Headquarters,
New Delbhi.
3a The Commandant,
505, Army Bass Yorkshop,
EoMoEo’ Delhi Cantto es s Respondents

( 8y Advocats Shri M. K., Gupta )
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shri Justics S. C. Mathur =

The applicant seeks direction to the respondenta
to appoint him Fitter in the Army Base Workshop, E.M.Z.,
Delhi Cantonment with effect from the date first
appointment.to the said post uas‘made after the ysar
1966 and to give him conssguential benefits including
the benefit of promotion in the trade of Fitter and

payment of arrears of pay and allowances.

2. The facts as stated by the applicant are thus i-
the applicant was appointed Mazdoor in the respondent
organisation on 16.3.1959. With effect from 18.11.1259

he uvas proMoted to the post of Upholster. In order to

\ . ,/




e

C?_

advance his service prospects, the applicant applied
7for the post of Fitter in the year 1966. His application
wvas allowed and he successfully appeared at the uritten
and oral tests conducted by the Technical Testing
Boafd. Certificate dated 20.10,1966 indicating
successful completion of the test wés issued to the
applicant. After qualifying for appointment to the
post of Fitter, the applicant pressed his claim for
appointment to the said post through various
representations, but the respondents instead of
appointing him to that post, promoted him by order
dated 4,12.1986 to the post of Rubbér and Plastic
Moulder. The applicant was never interested in
appoihtment to the post of Rubber and Plastic Mouldsr,
The applicant belongs to SC and there are instructions
of the Central Government for upliftment of members of
the SCs ahd STs on outfof-turn basig; the applicant

is entitled to the benefit of these instruqiions.

The applicant preferred representation for appointment
to the post of Fitter on 26,11.1982, 691.1983,'20.5.1989
and 23.6.,1990, but.uithout success, The last
representation was in the form of notice issued by

the applicant'!s counsel to which-the applicant

received reply dated 19,7.1990 in wvhich it was stated
that the applicant was making undue claimj in other

words, the applicant*s claim was rejectsed.

3.\ In the counter reply filed on behalf of the
respondenis it is stated thus : in the year 1966 the
applicant was allowed to appsar at the trade test
of Fitier subject to the condition that he would not

claim promotion to the trade of Fitter. The applicant
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accepted this condition and gave an undsrtaking to that
effect on 30.11.1966. In view of this undertaking,
the applicant has no right to claim appointment in the
Fitter trade. By his promotion to the post of -
Upholster which hs willingly accepted, he has gone

out of the channel of promotion in the trade of Fitter
prescribed in ths recruitment rules extract uwherefrom
has been filed as Annexure R-II. No employee can
claim re~-mustering according to his choics. Theare

is no provision for giving any benefit of the nature
claimed by the applicant on the ground that he belongs
to SC. The pbst of Upholster falls in the feeder
channel for promotion to the post of Rubber and
Plastic Moulder, to which post the applicant was
promoted according to his eligibility. The promotion
was not forced upon him and the applicant accspted

the same. Under ths rules, feeder post for ths post
of Fitter is Fitter Mate. The applicant mever held
the post of Fitter Mate and, therefors, he did not
become eligible for appointment to the post of

Fitter. The pay scale 6? Rubber and Plastic Moulder
was Rs.1200-1300 while that of Fitter was Rs.950-1500«
Once the applicant had been promoted to the scale of
Rs,1200~-1800, there was no question of considering

him for appointment to the post carrying lesser pay
scale of Rs.950-1500, The applicant's claim has besn

considered and rightly rejected.

44 Ue hava heard thas learnadvcounsel for the parties
and perused the record. In our opinion, the application

is liable to be rejected on the ground of limitation
and laches as well as on merits., UWe will first deal

with the merits of the case,
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5. The respondents have filed a copy of the under-
taking given by the applicant on 30.11.1966 before
appearing at the trads test of Fitter. Material
portion of the undertaking reads as follouws :=
"I.,.,.Trade UphOlo Name RQOP Lal

clearly understand that I am being

allowed to appear for trade test of

FTR as a special case. In case I am

successful I will not reguest for

remustering as FTR in this unit and

I understand that I am being trade test

only to help me in posting to other

units where vacancies for FTR may occur

from time to time,"
From this certificate it is apparsnt that the applicant
was alloued to appear at the trade test of Fitter as a
special case. The undertaking bears out the respondents!
plea that the applicant was allowed to take the trade
test at his own request and on the specific understénding
that passing at the test will confer no right upon him
to claim appointment to the post of Fitter or in the

trads of Fitter.

6, The applicant has not brought to our notice any
rule, regulation or order under which by mere passing
of the trade test he becomes entitled to be appointed

in the Fitter trade.

7o In the recruitment rules, extract from which has
been filed along with ths counter reply, feeder post
for appoiniment to the post of Fitter Skilled is

" mentioned as, "Tradesmen Mates of this trade uvith

3 years of regular service in the grads on the basis
of qualifying departmental test held for the purpoéee"

Admittedly, the applicant never worked as Mate in the
/
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Fitter trade. Accordingly, he never acquired three
years' experience referred to in the rules. The
applicant is, therefore, ineligible to be appointed

as Fitter.

8. In the aforesaid rules, the post of Rubber and
Flastic Moulder is mentioned at serial No, 40 of the
Schedule. Column 12 dealing with promotion reads
thus ¢

"Upholsterer skilled saddler skilled

Operator tyre repair plant skilled

vith 3 years regular sgervice in the

grade on the basis of gualifying

departmental test held for the

purpose."
From this, it is apparent that the applicant uas
entitled to be premoted only to the post of Rubber

and Plastic Moulder as he was already holding the

post eof Upholsterer.

9. From an examiration of the rules, the defence of

the respondents ‘is amply borne cut that by his
appointment to the post of Upholsterer which took

place prior teo the applicant acquiring the certificats dle
20.10.1966, the applicant went out of the channel of
promoticn te the post of Fitter., His cleim for
appointment to the post of Fitter is, therefore,

contrary to the rules.

10. The applicant's application is liable to be
dismissed alsc on the principle of acquiscence and
approbate and reprcbate. The applicant not cnly
accepted.prcmoticn to the post cof Upholsterer, he

alsc accepted promoticn to the next hicher post of
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Rubber and Plastic Moulder. It is too 1late in the
day for the applicant to assert that hs did not

accept appointment cr promoticon to the said posts
willingly and that the sald appointment or promotion -
was forced upon him. Having accepted those
appointments and promoticns and having worked on those
posts for such a leng periocd, the appliCanf will be
deemsd to have acgquised in the said appointments and
promotions. After accepting those appuintments,

he cannot repygiate the same,

19. We also find substance ir the submission of the
learned counsel for‘the respondents that once ths
applicant had besn given premoticn to a hicher pay.
scale, there was no questinn of coneidering him for

appointment to a pest uwhich carried lcwer pay scale.

12. The learned counsel for the applicant submitted
that the right of the applicant to be appointed as
Fitter has not been denied even in the respondents!
reply dated 13.8.1990 to the applicant's lecal notice
dated 19.7.1990. The learned counsel has invited
our attention to clause {(c) of paragraph 2 of the
reply which reads thus =

"(c) the individual requested in 1969

for promotion to Fitter but he uvas

informed that as and when worklcad

permits his case will be examined,"
On the basis of this observation, it cannot be said
that the raspondentslra?ognised the right of the
applicant tc be appointed as Fitter. The respondents
merely informed the applicant that his request shall be

examined at the ahprcpriata time.
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12, It alsc needs to be pointed out that the
_applicant has nowhere indicated as to uhen vacancy

in the Fittsp Trade arcse after he passed the trade
test in the year 1966. The applicant has impleadsd

as respondents in the applicaticn the officers of

the unit in which he was uorking at the time he gave
the undertaking dated 30.11.1966. He has not
impleaded any officer of any other unit., In the
undertaking dated 30.11.1966, the applicant had

stated that he understcod that he was being trade‘tested
only to enable him toc get posting in other units.

The applicant has neithér impleaded the other units
nor he has indicated the accrual of vacancies in other
unitss For this reason also, the applicaticn is

ligble to be rejected.

Limitation/laches

13. The applicant's case is that ever since 1966 he
has been requesting the concerned authority tc appoint
him in the Fitter trade. In vieuw of this statement

in the D.A., the cause of acticon accrued to the
applicant in the year 1966 or 19€7 as the certificate
of passiné the test is dated 20.,12.1966. Secticn 21(1)
of the Administrative Tribunals Act, 1985 prcvidgs the
period of limitation within vhich an appliCation may

be filed in the Tribunal, The said prcovisicen reads

as follous =

#(1) A Tribunal shall not admit an application,=-

(a) in a case uwhere a final order such as is
mentioned in clause (a) of sub-cecticn
(2) of Section 20 has been made in
connection with the grievance unless the
application is made, within one year
from the date on which such final order
has been made; '
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(b) in a case where an appeal or
representation such as is mentioned
in clause (b) of sub-secticn (2) of
Section 20 has been made and a pericd
of six months had sxpired thereafter
without such final order having been
made, within one year from the date
of expiry of the said pericd of six
months,

The appllcant has filed a copy of the order dated

14, 12 1983 whereby his rapresentatlons dated 17.9.,198%,
12,10,1982, 26.11.1982 and 6.1.1583 were regected.

In vieu of sub-gsection (1) the applicant ‘could have
brocught his grisvance before the appropriate authority
within one year from 14.2.1983. That pericd expired
on 14.2,1984. At that time the Tribunal under the .
Act had not been constituted. ' This situation is

taken care of in sub=section (2) of Section 21, which

reads as follous &=

"(2) Notwithstanding anything contalned in
sub-~section (1), where =

(a) the grievance in respect of wkich an
application is made had arisen by
reason of any order made at any time
during the periecd of three years
immediately preceding the date on
vhich the jurisdicticn, powvers and
authority of the Tribunal beccmes

! exercisable under this Act in respect
of the matter tc uwhich such order
relates; and

(b) no proceedings for the redressal of
such grievance had been commenced
before the said date before any
High Court,

_the applicatien shall be entertained by the
Tribunal if it is made within the pericod
referred teo in clsuse (a), or, as the case
may be, clause (b), of sub-section (1) or
within a period of six months from the said
date, whichever peried expires later,"

The Tribunal came tc be constituted in the ysar 198S.
Even within one year of the constitution of the

Tribunal no application was made. The application
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was actually made after four years on 26.10.1990.
The application is, therefore, barred by limitation
prescribed in Section 21 of the Act. The applicant

is also guilty of laches.

14, The learned ccunsel for the applicant, however,
submitted that the applicant had been making represen-
tations and, therefore, the plea of limitatiom cannot
be set=up against him. The learned counsel has nct
invited our attention tc any statutory preovision
conferring right upon the applicant to prefer
rebresentation. Ve may éssume that even in the gbsence
of a statutory prcvision the.applicant was entitled
tc make representation. However, repeated representa~
tions will not extend the limitation. It was so held
by their lerdships of the Supreme Court in S. S. RATHORE
‘VSo STATE OF MADHYA PRADESH ( AIR 1990 SC 10 ) (see

paragraphs 20 and 22),

15. The learned counsel has cited SHRI B, KUMAR Vs,
UNION OF INDIA & ORS. { 1989 (1) sSL3 97 (CAT) ) for
submitting that once a subssquent representation has
been entertained the application cannot be rejected
on the ground of limitation counting the same frem
the date of rejection of the first representation.
In paragraph 12 of the Report, it has been observed :-

N,eeoowhile it is true that limitation is

to run from the date of rejection of a

representation, the same will nct hold

goocd where the Department concerned

. choosee tc entertain a further represe-
ntation and consider the same on merits
before dispesing of the same."

On the basis of this observation, the learned ccounsel

submits that it is apparent from the rejectien ordeﬁ
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'dated 13.8.1990 that the applicant's representation

dated 19.7.1990 was entertained. Reply dated 13.8.1990
wss sent to the applicant tc the notice sent by him
through his counsel. The reply does not indicate

that the représentation of the applicant was entertziped.
The reply only narrates the svents which had taken place
earlier including the rejection of his claim. On the
basis of the letter dated 13.8.1990, the applicant®s

claim on the plea of limitation cannot be upheld.

16, BHARAT SINGH Vs, UNION OF INDIA ( 1987 (3). 5LJ
(CAT) 423 ) wae relied upon by the learned counsel for
the proposition that the applicant will be entitled tc
payment of arrears of salary. The question of payment
of arrears of salary would arise only after we accept
the applicant's claim that he is entitled tc be promoted
to the post of Fitter., As ue are not upholding that

claim, this authority does nct reguire examination.

17. In view of the above, the application is dismissed,

but without any order as to costs,

/// X,O\~)”Xb/_
( s. . Adl e ) ( s. C. Mathur }
Member (A) ‘ : Chairman
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