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•Anil Kumar Oatta Applicant.

V/s.

Union of India «... Respondents.

Caj^; Hon'ble Mr. Justice Ram Pal Singh, V.G. (j).
Hon'ble Ivlr. P.O. Jain, Member (a).

ShriR.L, Sethi, counsel for the applican'.,
3hri P.3. Mahendru, counsel for the respondents,

(Judgment of the Bench delivered by
Hon'ble Nlr. P. C. Jain, Member (A),

JUDGMENT

Aggrieved by his alleged denial of promotion from

the post of Fitter 'Grade III to Fitter Grade II, the applicant,

who is posted as Fitter Grade III, Signal Department, SSTE

(PS), DRr^fl's office, Northern Railway, New Delhi, has, in this

application under Section 19 of the Administrative Tribunals

Act, 1985, prayed for a direction to the respondents to

consider him for promotion to the post of Fitter Grade II

and if found eligible/suitable, for giving promotion with

effect from the date his next junior was promoted with

consequential financial benefits from-the respective date.

2. )/e have perused the material on record and have also
I

heard the learned counsel for the parties,

3. Briefly stated, the relevant facts are that the

applicant was appointed as a casual Khalasi on 25.5.1978,

allegedly on daily wages on TLA basis. He is stated to have

been promoted as Fitter on daily wages from 15.7.1978 to meet

the exigencies for the project of doubling betJi;een Subzimandi-

Ganaur, in a work charged organisation. The case of the

applicant, havever, is that he was appointed as Fitter Grade

III in the regular scale on 25.7.1978. The applicant contends

that he has been representing for his promotion, but to no

effect and that the denial of promotion to him is arbitrary^and
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discr iuinatory, as a number of his juniors s imilarly placed

are said to have been already promoted, his wdrk and conduct

has been outstanding and there is nothing against him and the

denial of promotion to him is against law» contrary to rules

and not in consonance with the principles of natural justice,

equity and good conscious.

4. The respondents have contested the application and

they have denied the allegations of arbitrariness, discrimina

tion etc. According to them, the applicant is still a

casual labourer with temporary status and is yet to be

regularised. Further, the project casual labourers, including

the applicant, were granted temporary status in pursuance

of the judgment in the case of IvIDERPAL YmkV Vs. IIJ ION OF

IvOm and RAiM KUf/m Vs. UMION OF JNDI'V. The applicant was

due and granted temporary status with effect from 1.1.1983.

]h accordance with the scheme approved by the Supreme Court,

a list was prepared and the regular is at ion of the project

casual labourers has to be done on the basis of the combined
\ •

seniority on Division basis. It is also stated that since

the applicant is the juniormost Fitter in the organisation

under S3TE(P3)/NDL3i, he is not entitled to any alleged

promotion and more so, he has not yet been regularised. A

copy of the seniority list of seven T3 Fitters working under

$3TE/P3, New Delhi, has been filed as Annexure R-1 to the

counter reply. A combined seniority list on Division basis

has also, been filed as Annexure R-2, in which his name appears

at 31, No.30. it has been specifically denied that casual

labourers junior to the applicant have been promoted in

preference to the applicant. "Hie persons allegedly junior

to the applicant as mentioned in Annexure A~4 are stated to

be regular staff. It is also contended that the applicant

has repeatedly been advised verbally that there is no

vacancy of Fitter Grade II in this unit. The applicant had
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mentioned four nanies in «\nnexure .Ar«4 allegedly junior to

him and who were said to have been promoted in preference

to him.- The respondents have contended that these persons

are regular staff members;. ,3hri Sashi Mohan is stated to

be a regular E3'A Grade I and he maintains grade seniority

on open line, Similarly, 3hri Baldev Singh, Fitter Grade I,

is a regular staff member and maintains similar siniority.

No staff by names of Darshan Singh and Saroop Singh are

stated to be working under that organisation or any other

units of S&T/Construction as Fitter.

5. The real contention between the parties is about the

status of the applicant. According to the applicant, he was^

appointed as a regular F itter . Grade III in the regular t ime

scale of pay and he earned regular annual increments in that

scale. According to the respondents, however, he is yet to

be made regular as Fitter Grade, III and unless he becomes

regular Fitter Grade III, he is not eligible for promotion

to Fitter Grade II, The applicant has not filed any document

in support of his contention that his initial appointment

-an 1978 was as a regular' F itter Grade. Ill, Qi the other

hand, the seniority list of casual labourers of 33TE/PS/RQL3 .

(i^nexure R-l) shows the applicant as a casual labourer, Among

the.seven persons in that list, his name appear.s at the

bottom. He was granted temporary status with effect from

1.1.1983, while the other six persons senior to him, were

granted temporary status with effect from i«l»1981. This

list also shows that among the seven persons, he had put in

least number of days of work as on 31,12.1988. In the

Uivisional seniority list at Annexure R.-2, his name appears

at 31o No.30 and as on 1.4,1985, he is shovw to have put in

2464 days of 'work, v/hile 29 persons above him had put in more

days of work. At the request of the learned counsel for the

applicant, his Service Book was also sent for and the same

has been produced by the learned counsel for the respondents.

The Service Book also shows that the applicant was granted
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temporary status in the grade of Fitter (Rs.250=400} with
effect from i.1.1983. The Service Book also contains a copy
of the Notice dated 13.10.1986, which shows the names and

other particulars of the project casual labour and the dates

from which temporary status'has been gjranted to them in
pursuance of the Railway .Board's letter dated 11.9.1986 and

in compliance to the Hon'ble Supreme Court's order dated

11.8.86. The applicant's name appears at SI. No.10 of this

Not ice and the date of grant.of temporary status is shown as

1.1.1983. as per this Notice, a copy of the same v/as placed
in uhe Service Book of each employee and another copy displayed
at the Notice Board. It is thus clear that the contention

of the applicant that he was not a casual labourer but was

appointed initially in 1978 as a regular employee, has not

been substantiated. He has not shown that he had challenged
either the seniority lists placed at Annexure R-1 and R-,2

to the counter reply or the Notice dated 13.10.1986,-all

already referred to above. Moreover, the respondents have

stated in para 5.4 of their reply that the applicant is

on the panel of screened, casual labourers and his merit

number is 1038 and that a call letter dated 13.2.91 (Annexure

R-3) had been issued to him to report to S3TE/F3 New Delhi by
4.3.91 for regularisation of his services, but the applicant

had not accepted and received the call letter and'also did not

turn up for regularisation. Jh his rejoinder, the applicant

has not denied this.

6. In view of the foregomg discussion, the contention

of the applicant that the action of the respondents is against

law or rules or is arbitrary or discriminatory, is not at all

established. V/e find that the G.A. is devoid of merit and

the same is accordingly dismissed, leaving the parties to

bear their ovi/n costs.

Member!A.) vice Chairman(j)

J
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.IN THE SUPREME CuURT OF INDIA

•ORIGINAL'.JURISDICTION

V/SIT PETITION-N03. 15863-15506 OP 1984

Rain Kumar- 6^ Ors, •..Petitioners.

-Vcrsus-

Uriion of India & Ors, • . .. Respondents.

J U G M .E N T

The petitioner in each of these

applications undf.r article 32 of the Coastitu-

tion is a -workman engaged on terms of casual

labour for periods varying "betvjeen 10 and 16

ye^-.rs in the 'Construction Department of the

Single Unit in the Northern t^ailv;ay. All the

vvrit petitions having disposed of by a .co.-nmon

judgment as questions of law and fact involved

taerein are similar.

\

; The petitioners alleged 'that not-

witnstanding the fact that each of tn'em has put

in .continuous service for (|uite a long period,

the Railway Adninistration, respondent her.^in, '

nas not treated them as temporary servants and

has applied discriminatory rates of wages. They

have asked for a direction to treat the petitioners

at per with maintenance,workers and to declare

• • c ntd«.



- -

that t.ie.are eatitle.d.to equnl p-^-y for equal
\

vjorK and have: asked for their absorption in thx-^

rG.qaiar cadre. in the permanent catig ry as p';r ,

t-iL circaiars issued by tne respondents. A noinber

of docu:n£nts and circulars issued by the- Admini-

stratijn havo. been produced in support of their .

claim. ' • • . • ; \ •

4

The Senior singal & Telecom Engineer • •

("Power-Signalling) has filed a counter- affidavit,

on'benalf of the resppnde-nts challenging the • •

claim of the petitionersi^;. According'to tne r-c-;s-.
pondents five out of tne forty-four petitioners

in this group of writ petitions had undergonc5

medical cxainination and were granted temproary

status as ,Khallasis,» 0ns of them has been directed

to be absorbed, against a permanent vacancy in tii^--

•open linej five otners have refused to 'go to the .

open line for permanent absorption. He further

averred that tnough prior to the, issue of the

Railway Board's directions- on January -1, 1934j

project casual labourers were not,entitled to•all .

thf-. privileges like House t^ent Allowance, City

Compensatory Allowance, Casual Leave, increment • -

etc., they are now entitled.to all the privileges^'

as applicable to opea line temproary railway ser- _ .

vants after attaining temporary status. •la paragraph.

23 of the counter-affidavit, it has been specifically

«. contd..
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pleaded that as p'er the extant rules, te-inporary

status will first be given in tiae cadra of

•• Khaliasi . and then prouiotiJn to skillj?d c^.tbgory

after conducting the trade-test is adiiii-'slblo.

Afurther detailed c^unce-r-affidavit has again

been filed by anoth.-.r senior Singal & Telecom

£^igine=.r, vjherein along witn the affidavit parti

culars of service of each of the petitioners

\ has been provided. 'Peticulars of service of each

of tn;:- p-etitipners has been provided* Petitioners

have' filed a He joinder,-

At tnt nearing of tnv: applications,

counsel for t.is petitioners as also' the learned

Additional Solicitor General were given-full

• .opportunity of placing their arguments a.id docu

ments. In addition, tney have also furnished

written bubiui.ssions.

It is stated on behalf of the "Adinini-

stration-that out of forty-four petitioners sixteen

•: have now been enpanell.ed and of them five have
I

beengiven temproary appointment^j eleven are said,

to have refused to join and seveAt-een are still

continuing with temporary status. Learned Addi- -

tiohal Solicitor General states that petitioners,

.'are project employees and do not belong to the open

line. According to him employees in the open line

acquire temporary status on coAipletion of 120

.. contd..
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days service as against iaO days waic^a' was'tht-

• p-reviuus reqaire.nent. That status is acquired;

on coinpletioa of 360 days by casual labour in

project works as provided in the-- scaerne formu- •, • -y.

lated under orders of this Court, th'ough such - ;

status were "acquirablf- by projr-ict casual labo'—.

uratar's on c-o-npletioii of 130 days of continuous"

einployment previously,. Learned counsel'for the'

respondents has .placed reliance'on the &efini- •

tion of 'pjfoject' wnicli .neans j "a project should

be taken- as construction of new lines, major

projects,restoration of dismantled lines and

mdjor-important openline works, line doubling,

• widening of tunnels etc. Wiich are completed

witnin a definate time limit'U'

' " Adinittedly trie petitioners have put

in-more than 360 day:2 of service. Th.jugh counsel

for tne petitioners had ^-inted out that the •
AdiTiini strati on was requiring continuous service

for purpose of eligibility, learned Additional

Solicitor General on instruction-s obtained from •

the Railway Officers present in court during

^.a-gajnents has clarified that continuity is not

insisted upon and though Uiers is break, in such- ,
continuity theprr.vious service is also taken into i '

account. Learned Additional Solicitor. General has

made a categorical statement before us that. once'.'
ta-nporary status- is abquired, casual employees •

..contd,.
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Of botn categories stand at par. Keeping the

• prevailing praoUce in the Railways ij
in is dif.ficult for us to obliteratethe distirv-

ction between the two categories of enployses
till temporary status is acquired.

With tne acquisition of temporary

status the casual labourers are entitled to. i

• .'C:!) Teraiiaiatijii of service and

period of notice Vsubject the

provisiOiis of tne Industrial

Uisputes Act, 1947).

. C2) Scales of pay.

(3) Compexisatory and local allowances,

C4) i^edical attendance.

• \>5) Leave rules, •

i.6) Provident Fund and terminal

gratuity, . . i

i7) Allotment of i^ailway accommodation

and rscovery of rent.'

- . • (8) Railway passes,

(9) Advances.

(10) Aiiy -.^.her benefit specifically autno'
V', • . ris.ed by the Ministry of Railways,

It is not disputed that the benefit of Jiscipline

and y^peal Rules is also applicable•to casual

. coatd,.
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labour wita temporary status/ It is als.o con

ceded taat on eventual absorption in regular

employment half' the service rendered with teiTi-'

porary status is counted as qualifying service

for pensionary beni-fits. .'X

In the oignai and Telecom Constra-^ ' ,

ction Organisation under ••Aihich the petitioners

• are: working, according to the, i^ailway Adininistra-

^tion further privileges of being regularieed in*'

permanent service is afforded by giving them access,

to tneir regularisation against permanent vancancies.

which .mostly occur, in open line* i-'or such 'pur-

posei . casud-, labour in open line as willing '

project casual labour are combined for the purpose '

of screening and forming of panel, oh the basis

of Seniority depending upon the days of work put

in« In- view of thesubmissions, learned counsel

for the respondents has pleaded that the alleg.a- .

tion of discrimination does not exist.

i3isputes . ariGiag out of termination

of employment .and inter seniority "came beforc' - •.•••-

tuis Court in Writ petition i^o, 147 of 19S3

Underpal ^adav & Ors vs. Qnion of India). This •

Court changed the existing pr evalent practics-•

for reckoning seniority directed that senio- ^ '

rity of project caaual labourers should be combined •

and prepared department wise and categories and. in

••contd.. •,
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terms of .t:i£, directions of tnis Court, steps
have, been taken. It has bc-en further contended

tnat by tne time the writ petitions Were filed,
the Railway Board's order of 1st of June, 1934,

... ">

had not been given but with those directions now •

holding, tne fidd , i-he ainbit of grievances has

b'ec.n v--ry lauaireduced, , Learned .Additional. Soli-

• citor .General has gone to the extent, of even saying
that nothing, survives in tne writ petiti9ns.

exactly are the/benefits adiUi-

, ssible to Temporary-railway servants' havV, however,

been seriously debated. ' / - • '

Paragraph 2511 of the Indian Railway

• i^^tablishment Manual provided

"Casual labour treated as ' temporary

are entitled to all'the rights and
, privileges admissible to temporary

railway servants as laid down in' •

Chapter XXIII of the Indian Railway,

, ,, Establishment '̂̂ anual.- Tne rigrits and

privileges admissible to such labour

also include the benefits of the
'••• -ii' . '

. , •discipline and %)peal Rules, Tneir.

, service, prior to the date of .'ippeal' '

Rules* Tiieir service,. prior to tne

date of completion of six months' con

tinuous service will Not, however, ,

contd. .



Cb)

(c)

- W' -

count for any purposes like reckon- ^

ing or rctir.Gmcnt benefits, seniority

etc., Suca -casual .labour £r.s will,also,

be allowsdlfco carry forward the leave- V; .
-.at. their cridit to t-ie ..new post bii •

..absorption in rejgulation servicei'v;

Such' casual labour "who acquire tem-^ ; •. .'j:

porary status, will .-not j' however j . • :

be brought on to the permanent esta- • .v •

blis.nment unless they are .selectsd '

• through, regular Selection Boards for •

plass I\i staff. They v/ill have 'a

.prior claim over others to p ermanent

•recruitment ,and they will be; cons'i-'

dered for regular employment v/ithout

having to go tnrougn employment

exchange..., Supi of them who join as .

casual l^bcurers before attaining. •-

• the age of 25 y.^ars may be allowed

relaxation of the m.axima'n age limit

prescribed for class I\/'posts..to the . ' . "

extent of tneir total servicd'v^lch ' •' , ,

.may bo either coatinuous or inbroken • •

periods'; " . •' '

It is not necessary to create tempor-.jry ^ -
posts to. accommodate casual labourers . .

who acquire temporary status, for the- •- •

conferment of attendent benefits like •

e.contd®. •
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' •• •^" •;••'•:• • etc;''•3'0r\S'i'ci-'prior to the absorption.

^against .a-•j^egular .temporary/permanent,.

• - , ;• "post--after reguisite Selection Will

now'^^-vcrj'.not •conStitate as qualifying'

service for pensionary b--nefits.

• • ' • • It is trie'•sta'rid d'f- the learned Addi-

"'^.tionai solicitor' General that no .pensionary bene-'

"'•'fit:-: are adiiissible''eve.n'to'temporary railway

' ••S£r.\/ahts and, tner'v'fo're;. that" retiral advantage •

,• IS''hot''a-v'ailablc to' casual'I'abbur acquiring tem- '

• porkr'.y status. We'have been' "snown the different

, -provisions'in the''liailway'•EstablishraGnt Manual

' as also ^tne differ'intorders' and directions issued

•by the. •iViniaistrati oh. 'We-'agree with the learned

• Additional Solicitor Gcncral'that retiral benefit

.of pension is not adiiissible to either category of

i.. employees, '. • '

.As'already stated, sixteen out of the

• ' forty7fpur petitioners have aii" eady .been empanelled

. and. eleV en.. s eemto. h av e joined,, whi le s ev ent e en

•are •continuing on temporary, status; V/e expect tne

'Railway: Adininistration to take prempt steps to

screen 'such of tne petitioners 'who have not yet

been, tested for' the purpose of regularising their

. serYice,' ' - - v ' ' • -

"^.contd,,



Learned Additional Solicitor General . ^
Specifically aoepttd the pesition that the petlti-
p'nars should De eatitled. to the same pay as is
ad/»issible tD ,06hi:r r, .e«huE in the project oit in •; ^
the open line. That would take awr,y jnequality. l
Waich is main grievaace of ths petitioners. The:, ,
rospo.ideaus 'shall jaave a direction to coasidG-r

the claiins of eacn of the petitioners promptly , •

and matce appropriate orders for their regulari-
"satiori. '

For _0Vc^r ten years, litigations,

of tnis type have been coming to the Court., About

thr fee years back, this Court directed a scheme

for absorption in ]^dav'.s_cas_e viii.ch has been

fra.ned and is operative. Casual labour seems

to-be the requirement of the t^ailway Adi'ninistra-

tion and- cannot be avoided. The Railway Establi- .

shmant Ma.iual-has made provisions for tneir .pro

tection but impl-.mention is not effective* Sesr- • .

eral instructions issued^by' the Railway -Board and

the i^orthern "Railway Headquarters v/ere placed • . •

•before- us to show that t.^i Admj.nistration is.-anxi
ous to take appropriate sbeps to remove the diff

iculties faced by the casual labour but- there is •, ' •

perhaps slackness in--enfor cing tnem« • V/e hope •, >;

and trust that such an unfortunate situation -wiH.

not arise- again and in the event any such allegation •, ,

»..;COhtd»s-

. -y A ^ •
- 1^--' - • ..
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;• coming •to--tiie --Co'u'rt-,;. obvioa-sly: .the" Adminisixrar-

• "tio'n• wi'il hav-e -tel^ed.' '" . .. I •. m •

• c;

The writ petitions ar:-. disposed,'of •,
.•. ' ^l .r M : r, •• i- •'•

with the directions indicated above witnoat any •.

ord;..r for costs.

DELHI}

jJeceinber 2, 1937«
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( RAi^GAN ATri MIS'R'A)', J,

'OZA) , J.
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