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NEU DELHI

G.h.Nc.221/90

Neu Delhi, this the Xlw\ day of Duly, 1994.

HGN'BLE jHRI C.D.RLY, I*1E(*IBER (D)
HDN'3LE 3HRI P. T,THIRU\/ENGAD,hI»1 , flEflBERCO

\
T)

Shri D.K.Gupta
5/0 l^it e -hri DN Gupta
Staff officer Grade II
Engineer—in—Chiaf Branch,
Rajaji l*ldrg» Kashmir House,
Neu Delhi, , .Applicant

(By Dhri Shyam floorjani, 'Aivocate)

Vs.

1, Union of India, through:
The Secretary,
flinistry of Defence, South Block,
Neu Delhi.

2. Lnginear-in-Chief,
Army Weadquart ers,
Kashmir House, Rajaji l*larg,
Neu Delhi,

(By ahri U,S , R, Krishna , Ajoocate)

ORDER

HUN'BLE jHKI C.D.RLY. flEWBERCDl

, .F'iespc ndents

The applicant entered service as assistant

Executrive Engineer (MEE) in class I in Military

Engineering Service on 13 Mpril 1968 on selection

through Engineering aervices Examination conducted

by the Union Public Service Commission in the year

1 966, The next avenue of promotion to the applicant

is to the post of Executive Engineer, It is the

applicant's case that he uas selected by a Qapaitmental

Promotion Committee and promoted in the year 1978

as Executive Engineer, The applicant concedes

that his promotion as Executive Engineer effected

in the year 1978 uas based on the 1974 seniority

list of H££s, This list uas challenged in the

Supreme Court and uas quashed in the case of
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A,3dnarrihaina Us. Union of India reported in <AIR 1983

aC 769, The Departmental Promotion Committee met

again ano found the applicant suitable for the

grade of Executiv/e Engineer as per letter issued

by the Engineer-in-Chief Branch Nq..4/41 Q23/1/85/EIR

dated 13-6-86 (An,A2 of t)H), wherein the applicant

figures at SI.No.102, seniority list of Executive

Engineers was issuedby the respondents vide their
I

notification dated 16-3-1988 (Hn.A3 of OA) dnd the

applicant has a grievance that in this itppugned

seniority list persons junior to him having lesser

length of service hays been placed above him.

rtgainst tl^is, the applicant submitted an appeal

on 5-8-1988 and there was no response. Hence he

filed this 0,^. claiming reliefs, as under.

"In view of the facts mentioned

in para 4 above, the applicant

prays that this Hon'ble Tribunal

may be pleased to issue an order

or ciiraction quashing the seniority
list issued by the 2nd respondent

' in No.A/41 022/1/8B/EIR(0) dated
16-3-88 and promotions made on
above basis ana published vide No.
a/41022/l/e8/EIR(O) dated 23-12-88
and direct the respondents to draw
seniority list again based on length
of service in the grade of Executive
engineer and make promotions based
on this revised seniority list and
promote the applicant to the post
of superintending Engineer by
including his name in accordance
with his seniority based on continuoui
length of service, and award all such
consequential and incident ial benefits
including seniority and emoluments
as would accrue to him from the date
of vacancy in higher grade and pass
such other orders or further orders
-3 this Hon'ble Tribunal may deem fit
and proper in the circumstances of
the case."
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2, The main ground advanced by the learned
counsel for the applicant is that the operative

f

portion of the Hon'ble ijupreme Courts orders in

the case of rt,3anardhana Vs, U.O.I & Ors. directed

re-adjustment of promotions made consequent to the

quashing of the seniority list of rt,£,£s issued on
V '

1^-5-74. He further stated that re-adjustment

would not indicate that the promotion ordered for

the applicant in 1978 mm based on t he Departmental

Promotion Committee uhich had met then stands

nullified. In other uoras, the applicant should

be given the benefit of regular promotion from 1978

itself and if any adjustments have to be made by
the in

virtue of^cevision/seniority list, such benefitiari^s
t he

could — take a march over^applicant but should

not in any way affect his regular continuous working

from the year 1978. To appreciate the contention

of the Id. counsel for the applicant, we reproduce

below paras 37 and 39 of the Hon'ble Supreme Courts'

orders quoted above supra*

"37.— Appellant had also sought a
direction For quashing the panel
for promotion dated January 13, 1975
of 102 officers included in E-in-Cs
Proceedings No.65020/EE/74/EIR on
the ground that the panel for promotion
is drawn up on the basis of impugned
seniority list, in which the appQil^nt
and several similarly situated AEE
promoted way back in 1962 onwards
did not find their place and were
therefore not treated as being within
the zone of selection. This relief
must follow as a necessary corollary
because once 1974 seniority list is
quashed and consequently a declaration
IS being made that 1963 and 1967
seniority lists were valid and cannot
be set at naught by principles of
seniority determined in 1974, any
panel drawn up on the basis of the

/A
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invalid seniority must fall and

must be quashed."
/

1-- XXX

"39,- f^ccordingly, this appeal must

succeed and is hereby allowed. The

judgment of the High Court dated

flay 15/17, 1979 is set aside and

the writ petition filed by the

appellant in the High Court to the

extent herein indicated is accepted.

Let a urit of certiorari be issued

quashing ana setting aside the

seniority list dated June 14, 1974.

It is further hereby declared that

the seniority lists of 1963 and

1967/68 were valid and hold the

field till 1969 and their revision

can be made in respect of members

who joined service after 1969 and

the period subsequent to 1969, The

panel for promotion in respect of

102 officers included in E-in-C*s

proceedings No,65020/EE/74/£ IR dated
Jan 13, 1975 is quashed and sat aside.

All the promotions given subsequent

to the filing of the petition in the

High Court are subject to this

decision and must be readjusted by
drawing up a fresK panel for promotion
keeping in view the l963and 1967/68
seniority list of AEE in the light
of the observations contained in this

judgment,"

" perusal of the above, we are convinced
that any panel which had beenfonred based on the

seniority list of 1974 should be held to be invalid,
accordingly the promotion made to the applicant in
1978 utilising the 1974 seniority list has been
correctly held to be invalid by the respondents
-nc hence he was reconsidered in the Review

Departmental Promotion Committee held subsequently
in the year 190 6, The service rendered by the
applicant as Executive Engineer from the year 1978
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till 1982 (the ya^ir ,»ajiinfet uMch the cip;.licant

uas selscted for promotion to the grade of EE
years etc.)

bdsed on his grading ,vacancies over the^'^hould

be deemed as adhoc sers/ice. It cannot count for

seniority. It is an accepted position in law that

the period of officiating service uill not count

for seniority,if Cha officiating service is due to

the appointment not made in accordance uith the

rules. Thus ub do not see any force in the main

content icn that the service rendered by the applicant

between 1978 and 1982 should be reckoned for

seniority in the post of Executive Engineer.

4. The respondents in the reply have brought

out the background to the issue of the impugne-j

seniority list of -xecutive Engineers in 1980

consequent to the orders of Hcn^ble Supreme Court

in the case of A.Danardhana Us. L! .G. I. A review

D.P.C uds constituted in the year 1985 and 1986

for reviewing the promotions made based on 1974

seniority list for MEEs. This Review OPC took

into account the factors pertaining to the various

years for which the earlier DfCa had bean held and
which p^inels

/ had become invalid consequent to the orders of

Hon'ble Supreme Court. The Supreme Court had held

that the seniLrity list of 14-6-74 is quashed ^nd

declared that the seniority lists of 1953 1967^8

are valid and h<»ld the field till 1969 and further

promotions yere to be made keeping in view only
these valid seniority lists. The applicant by
virtue of his seniority in the grade of AEE and

the grading auarded to him by the JPC was selected

for promotion to the gr-de of lEE against the

vacancies pertaining to the year 1982, The officers

shown senior to the applicant in the seniority
list of EE are those who h=«d either been selected
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for promotion to the grade of ££ by «in earlier

^ , jpC or had the higher positions in the panal

pertaining to the OPC held in 1986, The contention

of the respondents is that the seniority of the

applicant has been correctly fixed in the grade of

C£ in accordance uith his position": in the panel

vide which he was selected for promotion to the

grade of ££, The applicant cannot claim seniority

Over those uho are eenior to him in the panel in

which his name had been included. Ue also note

that the proceedings of the Hevieu JPC have not

been challenged by the applicant,

5, Ue are satisfied with the action taken by

the respondents in pursuanee of the orders of the

Hon'bla Supreme Court in <A, Janardhana Us, U.O.I

and we see no reason to fault the same. Once the

seniority list of 16-3-88 has bean based on the

Heview DPCs, further promotion to the post of

Superintending Engineers would be in accordance

with this list,

In the circumstances the U,M, is dismissed

as being devoid of merit. No costs.

(P.T.THIR6U£NGADMn) (c.3 Rpy)
flemberCj;
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