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'IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

0.A. No. 2219 of

T.A. No. 1950

DATE OF DECISION 13.2.1995

Kunj Behari ’ Péﬁﬁonmﬁ
Shri Shyam Babu | ~ Advocate for the Petitioner(s) -
~ Versus - |
Belhi Administration & Ors. _ Respondent
Shri- Anocop Bagar | - Advocate for the Respondenf(s)

CORAM - | D | 1
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CENTRAL ADNINISTRQTIUE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI

0.A, NOo, 2219/90

New Delhi this thalzjt day of February, 1995
_ 1

HON'BLE SHRI JuUusTICE s, C, MATHUR, CHAIRMAN
HON'BLE SHRI P, T, THIRUVENGADAM, MEMBER (A)

Kunj Sehari,

Ex Sub Inspoctor,

5/0 Juala Prasad,

R/0 §/1/2 Police Colony,

Andrews Ganj,

Neuy Delhl. ee s Applicant

( By Advocate Shri Shyam Babu )
Vg raus

1. Delhi Administration, Delhi
through its Chisf Secrstary,
S, Sham Nath Marg,
Delhi,

2. Commissionar of Polics, Delhi,
Police Headquarters,
I1,P, Estats, Bahadurshah
Zafar Marg, New Delhi,

3, Dy, Commissioner of Polics,
o Indira Gandhi International
Airport, New Uelhi, +es Respondents

( By Advocate Shri Anoop Bagai )

g R D E R

Shri Justics S, £, Mathur —

This Original Application is dirscted against
order dated 5.9,1990, Annexure-F, passed by the
Deputy Commissioner of Police, Indira Gandhi Inter=-
national Airport, Neu Delhi compulsorily retiring the
applicant, Kunj Bahafi, from service, At the relevant
time, the applicant uwas holding the post of Sub

Inspector of Police in Delhi Polics force,

2, The impugned order has bsen challengsd on tvo
grounds = (1) it takss into account an entry which

was recorded prior to applicant‘'s promotiocn to the

.
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higher post and thus stood washed off; and (2) the
said entry has been treated as advarse while in fact

it is not so.

IR The service profile of the applicant as revealed
from the pleadings of the partiss and the records
produded by the learned coumsel for the respondants,
is as follous :

The applicant joined the Delhi Police force as
Constable on 2,4,1956. He was promoted as Head
Constable w.e.f. 16.8,1963. W,e.f, 11.,2,1975, he was
promoted as Assistant Sub Inspector 6F Police, On
13,5.1985 in the annual confidential report for the
period 1.,4.,1984 to 25,3.,1985, the following mentien
was made - |

"He is an average type of officer whose

performance remained fair during the

period undsr report. However, he is

slack in disposal of cases and needs

proper supervision in this respect,”

In 1985 itself he was selscted to undergo training.Foz
promotion to the post of Sub Inspsctor of Police,

On 19,4,1985 he was sent for six months' training,
The training was completed in October, 1985, Bespite
completion of traiﬁing,‘actual order of promotion was
not passed as meanuhile'the»applicant got involvsed

in disciplinary procesadings. In one of such
proca2edings, tha punishment of censure was awardsd

by order dated 16.6.1986 for committing lapses/
irreqularities in case F.I.R. No. 559 of 1984, By
another order passed on 30.7.1986 in a different
disciplinary procesding two years' service uas
forfeited. The charge ip this proceeding included

acceptance by the applicant of Rs,25/- as bribe,

9




(g

The forfeiture of service uas not permansnt but

temﬁorary. By yet another order daﬁed 15.2.1988
passed in separatse proceeding his one future
incr:hent was withheld temporarily for ons year,

By another order'passad on the same date (15.2,1988),
two futurs increments were stopped permanently,

Ore year's service was forfeited permanently by
order dated 1,8,1988, On the basis of his sslection
for training for the post d? Sub Ingpesctor of Polics
in the ysar 1985 he was promoted to the post of

Sub Ingpector by ordser dated 15.2.1989, Within
about one and a half year of promotion to the post

of Sub lnspector the applicant was compulsorily

retired by order dated 5.9,1990. Against the abpvs

~order of compulsory retirement ths applicant preferrsd

representation on 4,10,1990, The present 0.A. uas

filed on 25,10,1990, On 30,10,1990 interim order was
passed restraining the respondents from dispossessing
the applicart from the official accommﬁdation allotted

to himo

4, The submission of the learned counsellfor the
applicant, Shri Shyam Babu, was that the adverse
material existing in the recdrd prior to his promotion
to the post of Sub Insbector of Polics by order datad
5.,9.1990, cled not have been taken into considaratien
uhiie ordering the applicant's compulsory retirement,

In support of this submission, the learned counsel has
cited DR, (MRS,) VEENA KAPOOR v, VARINDER KUMAR KRPGDR(1)

and J. D. SRIVASTAVA vy, STATE OF M,P, AND DTHERS(Z} and

1) AIR 1982 SC 793
2 AIR 1984 SC 630 XV




the unreported judgment of a Division Bench of this

Tribumal in O.A. No, 62 of 1990 (MANSA SINGH v, LT.

e

GOVERNOR OF DELHI & ORS,) decided on 2.6.1994,

5. The lau on the question of compulsory ret irement
has been succinctly laid down by their lordships of
the Supreme Court in BAIKUNTH NATH DAS & ANDTHER v,
DISTRICT CHIEF MEDICAL OFFICER, BﬁRIP&DA(S). In this
judgment, their lordships have laid doun the follouwing

propositions :-

(1) compulsory retirement is not a punishment;

(2) principles of natural justice are not
attracted;

(3) compulsory retirement is done on the subjective
satisfaction of the Government that it is in
public irnterest to do so; |

(4)' before taking the decision to rétire pramaturely

the Govermment or the review committes ghall

have to consider the entire record of service

of the concerned person, attaching more
importanpe-to record of pesrformance of later
years;

(5) if a Government servant is promoted to a higher
post notwithstanding the adverss remarks, such
remarks lose their sting, more so, if the

" promotion is based on merit and not mersly on
gseniority;

(6) scope of judicial interference is limited to
finding out -

(i) uhether the order is mala fide, or

(ii) wuwhether it is based on no svidence, or

(3) 3T 1992 (2) SC 1




(iii) whether it is arbitrary in the sense
that no reasonable person would form
the requisite opinion on the given
material,

in other words, it is psrverse;

(7) -~ order of compulsory retiremsnt would not be
liable to be quashed on the mere‘shouing t hat
while paséing it, uncommunicated advarse
remarks were also taken into consideration --
interfersnce is permissible only when one or
more of the conditions mentioned in (6) above

is satisfied,

This judgment does not say that the adverse sntry
recorded prior to promotion becomes irrelsvant,
redundant or non-existsnt, It only says that it loses
sting, Therefore, the submission of the lsarned
"counsel that the said adverse entry or.matsrial
cannot be taken into acceumt at all, cannot be
accepted, The sffect of loss of sting may requirse
greater probe where the order is based solalylon
one aduersg entry which was rescordad prior to grant
of promotion, Whers the order is based on other
material also, the loss of sting of one entry will
not affect the validity of ths order of compulsory
retirsmant, because in such a situation it will not
be possible to say that the ordsr is based on

no evidence and is, therefore, arbitrary attracting

clauses (ii) and (iii) of the 6th proposition.

6o In the case on hand, the descision to retire the
applicant has obviously been taken not on the basis
of the entry recorded in the year 1985. It has been

taken on the basis of ths later material which came
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into existence in the years 1986 and 1988, This
material is more proximate to the date of compulsofy
rstirement and in view of the 4th proposition

mentioned above, hasizfaraleVance than the rscord of
the ysar 1985, This later record shows that the
appiicant was guilty of accepting illegal gratification

also, If such a person is retired from service, the

subjective satisfaction of the concerned authority

‘cannot be said to be arbitrary, The present case is

not one of lack of evidencs,

7. In vieu of the discussion herein, ue are of the
opinion that the ordsr of compulsory retiremsnt does
not suffer from any infirmity., However, beFofe closing.
we may examine the three authorities cited by the

applicant,

8. InODr, (Mrs,) Veena Kapoor's case (supra), the
order of cqmpulsory retiremsnt was based solely on the
entty which was made prior to promotion. Except that
entry there was no adverse material, It was in thess
circumstances that the impuéned ordef was held to be
arbitrary. In the case on hand, apart from the sntry
of the year 1985 there is other adverse material
reference to which has been made hereinabove. This
authority has, therefore, no application to the facts

of the present case.

6, J. 0, Srivastava's case (supra), the order of

compulsory retirement was bassd on a tuwenty year old

~entry. This eptry was held to be stale. It is on

this basis that the order became arbitrary.
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16, In Mansa Singh's case (supra), stromg reliance
was placed by the learned counsel for the applicant
on the observatiohs contained in paragreph 8 of the

judgment, Paragraph 8 reads as follows t-

"8, The applicant joired Police force in
1953. Housver, he could not get promotion
till April, 1988 to the next higher post of
Head Constable becauss he did not qualify
in the departmental examimatiocn., He could
get his promotion of Head Constable only
WeeFo April, 1588 and that too on ad=hoc
basis, When the respondents have consi~
dered him fit for giving prometion, it

does not stand to reason how one year and
five months after, he was considered as
unfit to continue in service, The learned
counsel for the respondsnts pointed out
that this is routine promoticn which
normally shall also be available to any
average Constable as per length of servics,
The. fact remains that after promoticn the
previous entriss, if any, in ACR do not
carry much weight and gravity of adverse
remarks also gets diminished,"

In the above observation it has not been held that

the adversé entry becomes non-sxistent éfter promotiqn
has been given subssquent to the award of sntry.

41l that has besn mentioned by the Division Bench is
that such entry does not carry much . weight and gravity
and it gets diminished., The Bivision Bench alloued
the D.A, as it found that the compulsory retirement
was not based on anpy evidence and was, therefore,
arbitrary. This finding was recorded as ths Division
Bench found that from 1977 to 19688 most of the emntries
described the applicant as excellent or very good and
it was only prior to 1877 that there ware some adverse
remarks, 1The remarks of the last ten years immediately
preceding the date of retirement bsing excellent and

very good, the Bivision Bench was of the opinion that
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the retirement was arbitrary. It is also worth
mentioning that the'order of retirement was passed

on 31,8,19689 and in April, 1986 the applicant had heen
promotsed to higher post on ad hoc basis. Betusen |
the date of promotion ;nd ths date of compulsory
retirement only one year and five months had sxpired,
The jngment of the Division Bench of the Tribumal

is based on its oun facts,

1. In view of the above, the application lacks merit
and is hereby dismissed, but without any crder as to

costs. Interim order, if any cperating, shall stand

; vacatedy, If the applicant has continued in occupation

of the Government accommodation in pursuance ef the
interim order granted by the Tribunal, it will bs opsn
to the respondents to recover fraom him rent or penal

rent 6r damages, according te rules,

i 3. s /Q G
(P. T, Thiruvengédah Yy ( S¢ Co Mathur )
Member (A) Chairman




