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. ey IN THE.CENTRAL ADMINISTRATIVE TRIBUNAL )
PRINCIPAL BENCH, NEW DELHT.

Regn.No.CGA 2214/S0 | Date of decision: 11.12.1991
Shri Vimal Ghandra bandey velApplicent

Vs,
Union of India through Lhe essfi@spondents

Secretary, Mlnlobry of Home:
Affairs and Another

For the Applicant | eso3hri A,K, Behra,
: ' Counsel

For the Respondents ' eeoShri N.S. Mehta,
' - Counsel

CORAM:

The Hon'ble Mr. P.XK. Kartha, Vice Chairman(J)
The Hon'ble Mr. K. Chakravorty,:Administrative Member

1. Whether Reporters of local papers may be allowed
to see the Judgment? %

JUDGMENT

-9 _ 3 (of the Bench delivered by Hon'ble Mr. P.K. Kartha,

2. - To be referred to the Reporters or not? 744 :
& ~ Vice Chairman(J)) 4

The applicaht)who iS working as Administrative
Officer in the birectorate of Health Serviceslof Delhi
Administration}filéd this appiication'under S§ction 19
of tHe Administrative Tribunal;.ﬁct, 1985, praying for the
following reliefs:=-

“(i) Call for'the'fecords of the case,

(1i) Quash the notification extending the probstion
of thé applicant till 30th June; 1991, annexed hereto as
Annexure A=13,

(1ii) ~  To direct the respondents to confirm the

applicant in DANI Civil Service with effect from 24.6,1981
| )
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in the ;ight of the observation of the Tribunal
contained in para 9 of the judgment dated 5.5.L§896
(iv) To direct the respondents to psy special
pay @t admissible rates wef January, 1983
(v) To direct the respondents to appoint the
applicant in Selection Grade wef May/June, 1984, when
the immediate junior of the applicant Shri Girish
Chandra Joshi was appointeé in the selection gradee.
(vi) To direct the respondent to appoint the
applicant in the Junior Administrative Grade wef
17;5.1989,when'his immediate junior 3hri Girish Chandra

Joshi was appointed in that grades

(5}

(vii) To guash:+the orders daﬁed 10th August,

1990 (Annexure A-10) and 24.8,1990 (Annexure A-ll),
(viii) To direct the respondents to pay arrears of
pay &nd allowances calculated after giving the benefits
claimed in above érayexs.

(ix) To direct the respondents to pay iﬁterest

on the above amount at the rate of 20% per annum from the
due dete to the date of actual payment,

{x) To allow the cost of the legal praoceeding;
(xi) To passany other oXder or direction which this
Hon'ble Tribunal thinks fit and proper in the facis and
circumstances ofAthe casg“.

2. on 30.10.1990, the Tribunal passed an interim
order restraining the respondents from effecting any

recovery from the pay and allowsnces of the applicant -
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pursuant to theix orders dated 10,8.1990 and 24,3.15%C
at Annexures A=10 and A-lLl to the application. The
interim order was thereafter extended till ihe case

was finally heard and orders thereon was reserved.

3. The facts of the case are as follows,

On the basis of the results of I.A,5. etc. examination
held by Union Public Service Commission in 1977, the
applicant waé zppointed to Grade II of the Delhi
Andaman and Nicoker Islands Givil Services on probation
for two years with effect from the 25th June, 1979(FN).
By the same notificetion, Shri Girish Chandra Joshi
w2s appointed to the same service as the immedizte junior
of the applicaht. The period of probstion of two years
of the applicant expired on 24,56.1981. He continued
even thereafter without any communication about
confirmation,.

4, | 6n.26.2.l982, a case under - section 5(2) /47
of the Prevention of Corruption Act énd Section 161 of the
I1.P,C, was registered against the zpplicaént. The
applicant has stated that on 26.2.1982 itself the
Commiss ioner of Sales Tavaepartment recommended
terminati§n of service of the applicent and sent this
recomendations to the Ministry of Home Affairs.

5. The respondents passed an order in August,

1982 extencing the pericd of probation from 25,56J932

Qe
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to 24.5,1983. The applicant has stated that no communication
regarding extension of his probatioh period from 25,5,1981
to 24;6.1982 was received by him. His services were
terminated with effect from 13.9.1982 vide order dated .
13.9.1982 and he was relieved of his duties as ST 40
on 21.,9,1982,
"D The applicent challenjed the aforesaid order in
CWP 3480/32 filed in the Delhi High Court. In the meanwhile,
| the criminal charge againsf the apglicant was fried by the
 Special Court and he was honourably acquitted by the court
of Additional District and SeSsion Judge, the Hon'ble presiding
officer as Special Court on 3.,2.1984. The State.preferred an
appeal to the High Court against the oxrder of acquittal
vbut the appeal of the:itate was dismissed, Thus, finding |
of acguittal of the appliﬁanﬁ became final,
7. The writ Petition filed in the High Court was
transferred to this Tribunal. By judgment dated 5,3.1989,
the Tribunal quashed the ordér of termination dated 13.9.1982
and directed the respondents to reinstate. him. ‘The respondents
vide their order dated 12.7.,1989 reinstated him in service.
the Q& '
it was also directed thagéperiod from 22nd Septemper, 1982 to thr
date of petitioner's reinsta{emént shall be treated as duty
for all pruposes and petitioner will be entitied tc all R
conseguential benefits, By order dated 12.7.1989, the
respondents also direcied that the epplicant’s reinstatement
was wyithout prejudice to any action te be taken agsinst him

» » d/‘
for his misconductt,




8,

On reinstatement, the applicant was posted sas

Administetive Officer, Directorate of Health Services,

De lhi Administration on 7.8.1959. He claims thét

on his reinstatement, the respondents are under & duty

to:

ﬂ( j_)

{ii)

{iii)

(iv)

()

Qe

 pay the applicant the arrears of pay and

pay the ariears of pay and allowances
admissible.to the applicant for the period
2249.1932 to 6;8.1989;

to give notional appointment to the applicant
in selection grade as well as Junior
Administrative Grade wéf thé.dates Eis junibr-

Shri‘Girish Chandra Joshi was appointed and to

allowances in the higher grades wef tﬁe dates
of sﬁch notional éppointment;

confirm the épplicant in DANI Civil services
take a decision about érossing the efficiency
bar of the applicant in Grade=-II;

pay the abplicant Spécial pay which is being
pald to all seniors and juniors of the applicant
including éhri Girish Chandra Joshi'since
Jénuary, 1983w,

The applicant has stated that the respondents

did not take any action to grant conseqguential berefits

to hime

In the meénwhile, the immediate junior of the

applicant ,namely,Shri Girish Chandras Joshi was appointed to

the selection grade in May/June, 1984 and to the
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- Junier Administrative grade on 17.3.1989,

10. In December, 1989, the applicant wes pai&

the arrears of pay and allqwances but the foilowing

cénsequéntial benefits were not given to hims -

"(i)' To give notional appointment to the applicant
in selection grade as well as Junior
Administrative Grdde w.ef the dates his
immediate Junior Shri Girish Chandra Joshi
was <ppointed and to pay the applicamt the
arrears of pay and allowanées in the higher
grades wef the date of such notional
appointment.

(1ii) To pay the applicant special pay which is
being paidiﬁo all seniors and juniors of
the agpplicant including Shri Girish Chandra
Joshi since January, 1983%,

11, On 12.3.1990, the respondents passed an order

allowing him to cross the efficiency bar at the stage

of &.810/~ raising his basic pay to %.845/~ with effect
from 1;6.1989, This was on the basis of the
recommendation of the D,P.C, On 10.8.199, the
respondents revoked the above mentioned crder without

giving any reasons, In view of this, the Chief Medical

Officer passed an order on 24.8,1990 directing recovery of -

the amount paid to the applicant as a2 result of the
earlier order c¢f Maerch, 1990 asllowing him to cross the

efficlency bar, v
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12 - The applicant has stated that according +o

his understanding, the Departmental Promotion Committee

appointment to the Selectidn Grade in consultaticn with
U.P,5,0, was pleased to recommené the name of the
applicanf as No.l in the panel. However, he was denied
appointment to the Selection Grade whereas by order dated
‘24.5.19909 about 30 persons junior to him have been given
appointmént to the Selec§ion Grade.

13. | . The applicant has put in about 1l years and

3 months of service in DANI Civil Service.-.The Ministry
of Home Affairs have issued a notification whereby his

probation has been extended upto 30.6,1991,

14, The case of theyreSpondents is as follows,

The period of probation of the applicant was initially

.extended for a beriod of ﬁne year from 25,6.1981 to

24,6,1982 and later for another one year from 25.6.1982 to

24,6,1983. They have sfaﬁed', that there was no

alternative available to the Goveinment but to further
his®~

extend the period of /probation upto 30.651991 in view of

the peculiar facts of his case, dAfter completion of 2 years

of service, his probation had to be extended twice for

periods of one year each and after that he was

dis charged from service, He had to be taken béck in

service after remaining out of service fbr about seven

years. Since the order of the Tribunal did not prevent

the Government from initisting discicliner roceedings
: £ ¥y p

DL
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agaipst him, it was decided to proceed against him
departmentally, For taking up the case of an officer
for successful completion of probation, one of the
conditions is that no disciélinary proceedings shoqld
be pending or contemplated against him. Now th#t'
disciplinary procéedingsAare pending against him, there
was no other alternative available to the Government
but to further extend the period of his probation,
that O—
15, The respondents have statedé§s the applicant
is being proceeded against departmentally under CCS(CCA),
Rules, 1965, his case c§nnot be put up to Departmental
FPromotion Committee for clearance‘of_Efficiency Bar.
Delhi Administzation had inadvertently placec his case
before the Departmental Fromotion Committee for assessing his
suitébility for crossing of.EB. The omission en the part
of belhi Administration was rectified by cancelling the
order allowing him’ xxxxxx, 10 cross EB és his case cannot -
be ‘considered by DG for crossing of EB till departmental
proceedings are concluded against him, As regerds his
promotion, they have stated that @5 he has not been
confirmed in DANI Civil Service aﬁd no seniority has been
assigned to him, the guestion of consideration of ﬁis n ame
vbf the DEC for promotion to Selection Grade of the service
does not arise, His case forlpromotiqn can be considered

after he has been cleared for completion of probation,

confirmed in service and assigned seniority,
. . o
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carefully

7

We have gone through the records of the case

and have considered the rival contentions.

The first guestion relates to the valiéity of the

extension of the period of probation of the applicant 1

ti1l 30.6.1991 and his right to confirmation wef 24.6.1981,

’ - 170

Islands, Civil Service Rules, 1971, inter alia, reads as

| follows;-

‘ @ (1)

Rule 21 of the Delhi and Andaman and Nicobar

Every person appointed under rule 17 to Grade II
of service, unless already confirmed in the Delhij
Himachal Pradesh and Andaman and Nicobar Isl:snds 1
|
|
|

Civil Service, shall be on probation for a period

P
€

¥

of two years;

Provided that in reckoning the above period
of two years,.ihe period of probation as member
of the Delhi, Himachathradesh and Andaman and
Nicobarilslands Civil Service shall be counted,
Every person appointed under ruie 5 to Grade II° !
of_thé Seivice shall be on probaiion forla period
of two years.

The Centra1>Govt. may in thé case of any person -
exténd or reduce the period of prokaticn,
A probationer who has no lien on any post under

the Central Govt, or any Siate Govt. or

Administration of a Union Territory or Noith

Esst Frontier Agency shall be liable to be

QU
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discharged from the service at eny time

without notice if:-

(i) On the basis of his performance or conduct
during probstion, he is considexred unfit
for fu;ther retention in the Service; or

(ii) If on tﬁe receipt. of any information
relating to his nationality, age, health
or antecedents the appointing authority
is SafiSfied'that he is ineligible or
otherwise unfit for besing a memberlof the
service?,

18, ' In ocur op;nion,'the effect of the yuashing of
the impugned orxrder of termination issued in September, 1982
and his reinstatement with all conseguential benefits is
that he @ust be deemed to have continued in service from
September, 1982 to the date of reinstatement without
blemish. The Supreme CGourt has adversely commented upon
ﬁiacing an employee under suspension for several years.
(Vide Hl.L. Gupta Vs. Uniog of Indie & Others, 1983(2)

SLJ 164 at 172; State of Gujarat Vs. Akhilesh C.

‘Bhargav and Others, 1988(2) SLJ 85; R.K. Bharati Vs.

Union of India, ATC 1989(2) CAT 456).

X —
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19.. In R.L. Gupta's case,'thé Supreme Court

hés held. that #to piace a jﬁdicial officer, promoted

to the Higher Judicial éervice, on procation nearly nine
years after his.promotion as in this case, is a mere farce.

A 8 on probaﬁiqn from the da.i:'e' of his appoint-
“QOrdinarily, én officer should be/and if he is found ment,

‘ _
; unsuitable Qithin tﬁe period of probation, he should be Ci/
weeded out Of SeIviC@se.ssees.ls it just and reasonable

< to place an officer on probation nesrly nine years after

his appointmeﬁt and_theﬁ tﬁrn him out of servicé if his
services are found to be unsétisfactory during the

period of probation ahich would fall in the tenth and
eleventh year of his service in theat cadre?w,

20. . In Akhilesh C. Bhargav's case, the Supreme COUIt .
_ ' : %
dealts with the discharge of a probatiorer beld%%ing to thé
Indian Folice service. He was appointed to thaﬂiserviqe in
July, 1969, but was discharged by an order issued in

April, 1974. Rule 3(1) of the Indian Folice 3ervice
(Promotion) Rules, 1954 provides, inter alia, that every
persen recruited to the Service shail be zppointed on
probation for a period of two years, At the relevant

* time, sub-rule (3) of the said Rules provided that the
Gentral Goveinﬁént may, if it so thinks fit in any case of
class of cases extend the period of probétion. In that cazse,

there was no aorder of extension. It was contended that no

order of extension was necessary to be made as the 0TOC eSS

of confirmation was not automatic and even if the two-yeer

period as provided in Rule 3(1l) has expired, confirmation

L e P O I P S P U T R ;A&J



Ministry of Home Affairs, Government of India, on 16th ¥

would not ipse facto follow and a special order had to

be made. FEeliance had been placed on & series of decisions
of the Supreme Court which had.held that an order of
confirmation had to be made and confirmation would notffollow
automatically, A

21, The Supreme Court, however, observed in the

above case that the decision was somewhat different,

ﬂhile the probation rules prescr@be an initial period of two

vears of probstion, it did not provide any optimum period c¢f

probation, «Administrative instructions were issued by the
/

larch,
1973, indicating the guidelines to be followed in the

matter. The Supreme Court referrad to the following

re levant portion of the administrstive instructions:-

Hi

- {1i) It is not desirable that a member of

the service should be kept on probation

for years as happens occasionelly at

‘presents Save for exceptional reasons, the
period of probation should not, therefore,
be extended by more than one year and no member
of the service should, by convention, be kept
on probetion for more than double the normal
period i.e.féur years, wnccordingly, a
probaticney, who does not complete the : A
probationers® final examination within a period
of four yeers, should ordinarily be discharged
from the servicet, : :

22, The Supreme Court observed that the Rules read with

instructions create s situation as arose for consideration

(78

by the Constitution Bench in the case of State of Funjab Vs,
Dharam Singh, AIR 1968 3C 121C. In that case, the Supreme

Court had interpretted the Punjab Educational Service

Qz—
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(Proviﬁcialised Cadre) Class I1I Rules and found that there
was a maximum limit of three years beyond which the period
cf probation éould not be extended. When an officer appointed
initially on probation was found to be-contin;ing in service
beyonc three yeers without a written order of confirmition,
the Supreme Gourt had held that it tantamounted to
confirmation,
23, In view of the above, the Supreme Court held in
the case of Akhilesh G, Bhargav that the respendent stood
confirmed in the cadré on the relevant date when he wés
discharqged. Eor a confirmed officer in»fhe cadre, the
probation rules did not apply and, therefore, proceedings
in accordance with law were necessary to terminate the
service., In tﬁe result, thé Supreme Court ruled tﬂat‘
Akhilesh G. Bhargav haa become a confirmed officer of the
Gujarat 1,P.S. Cadre and uﬁder Rule 12(hb) of the
Probatiod&ules, his seivice could not be brought to an end
py the impugned crder of discharge.
24. In the light of the abkove, the notificaticn
extending the probation of the applicant till 30.6.1991.is
not legally sustainable, He should be deemed to have been
confirmed in DANI Civil Service wee.f. 24.6.,1981l, In this
context, reference may also be made to para 9 of the

judgment dated 5.5.,1989 in TA 838/85 wherein it has been

DA~
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obhserved as followS:e=

aFrom the above, it will be seen that the
Annual Confidential hLeports of the petitioner
do not contain any adverse remarks either aon
his integrity or general unsuitability. In
fact if these reports were considered within
a reasonable period of the completion of the
probetion of two yeers in June, 1981, the
petitioner would have been confirmed in
service?,

25. We may now consider the tenability of the claim
of the applicant for gppointment in the selection grade
with effect from May/June, 1984 and in the Junior

Administrative Grade with effect from 17.5.1989, when his

- immediate junior, Shri Girish Chandra Joshi, was so

appointed and whether he is,éntitled to cross the
Efficiency Bar st the stage of R.,310/- raising his pay
10 B5.345/< with effect from 1.6.1985 in the pre-revised
scala of pa? of f5+650~30-710-35~810~£ B~35-3880~40-10C0~ -
EB=40-~1200.

264 | Admittedly, a memorandum for initiating
disciplinary proceedin ¢ under Rule 16 of the CCS{CCh)

Rules, 1965, was issued to the applicant only on 14.12.19%0.

The DPCs for considering the suitability of officers for

appointment in the Selection Grade and in the Junilor
Administrative Grade had met earlier. The respondents did
not zdopt sealed cover procedure in the case of the applicent

but he was not considered at 21l for the grant of Selection

M~



Grace and for promotion to the Junior Administrative
Grade., This is clearly impermissible in law.
27 In Union of India Vs, K.V. Janakirsman, 1921(2)

SCALE 421, the Suprsme Gourt has held thst consideration

for prometion, selection grade, crossing the efficiency

bar or higher scale of pay cannot be withheld merely on the
ground of pendency of a.disciplinery or criminal proceeding
against an offiéial. To deny the said benefit, they must

be at the relevant time pending at thé stage when charge
memo/charge sheet has already been issued to the employee.
2é, . In the light of the above discussion; the
application is disposed of with the following orders and
directions:a

(i) e set aside and quash the notification extending

the probation of the applicant till 3C.5.1991 at Anne xure A-13

" to the spplication. He must be deemed to have been

confirméd in DANI Givil Service wee.f. 24.5.1981.

(ii) Je hold that the orderx passed by the respondents

on L2.3.l990 allowing the applicant to cross\the Efficiency
Bar at the stagé of Bs.3810/ = raising his pay 1o 5.845/= with
effect from 1,5.1985 in the pre—re&ised scale of #5.,850=30~7 10
35-810~EB~35-880~40-1000~E8-40-1200 was vélidly issued andlwe
set aside and gu2sh:: the impugned order dated mo.é.199o at

Annexure A=10 to the application purporting to revoke the

earlier order dated 12,3.1990 without giving any reasons,

Q/‘
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(iii) ~ The :esﬁondénts are directed to constitute
reﬁiew DPCs fo consider the suitability of the applicant
for grant of Selection Grade and fgr promotion to the
- Junior Admindistrative Grade as dn_the.respective
dates on which DFCs were held as @ result of which
$hri Girish Chandre Joshi, his immediate junior was found
£it for the grant of Selecfion}Grade and for promotion
! . to the Junior Administrative’Grade. The review DPC shall not
Q . take into considerétion the vigilance investigation wh-ic:h

may have been pending against the applicant on those

S |
respective dates. In case the review DPCs find him otherwise

fit for the grant 0%4Selection Grade and for promotion to the
Junior Administrative Grade, he shall be granted Selection
Grade and promotipn to the Junior Administrative.Grade from
the.respective dates on which his immediate junior was
‘3{ gfanted éelection grade and~was proﬁoted to the junior

¢ Administrative Gfade. He would also be entitled to all
cdnsequential benefits, including érrears of pay and
allowances from the due daté.
(iv) - Tﬁe respondents are directed to coﬁply with the
above directions within a peiiod of three months f;om the date
of communicstion of this.order..
(v) e make it clear thet the rgsppndénts will be at

liberty to review the matter after a decision is taken on
) .

!
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the disciplinary proceeding initisted against the
applicant and take appropriate ection in accordance
with law.

(vi) There will ke no order as to costse

9
/ i
o .
= (e
(DK, CHAKRRVIERTY) (Pe.K, KARTHA)
MEMBER (A) VICE GHAIRMAN(J)
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20,08.1992,

CCP 229/92 in
0A-2214 /90

Present: Shri A,K, Behra, counsel for the pétitioncr.~
Mrs, Sumedha'Sharma, proxy counsel for Mrs.Avnish |
Ahlawat, counsel for the respondents
' .
Tuo weeks'! time is granted to the respondenfs

to file reply,

. Csll on 22,09.1992, ! 47(]Lyu/

(1.Ks Rasgftra) (V.S. Malimath)
Member (&) Chairman
A”a RS 4 [n f‘ ‘ . \/ \
Ko/ vy D b G
22,9,92 ,

Petitioner through Shri ALK, Behra, Counsel,

- On behalf of the respondents Mrs Avnish Ahlauat,
Counssl, is present,

Adjourned to 14,10,1952,

8.0,
Al g,

C.U0., Cu1
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Mresent Shri A.K. Behra, counsel
for the petitionar,
Shri M.3. Mehta, Senior Standing
Counsel and Mrs. Avnish AhTawat,
Counsel on behalf of the

respondents.,

The petitioner has asserted in the
rejoinder that the review DPC came to  the
conclusion that the petitioner is not fit for
being promoted to the Junior Admininstrative
Cadre taking into consideration the pena]ty'uf
censure imposed on him in  spite of  the
specific direction in  the judgement of the
Tribunal that the said punishment should not

taken into  account. ts the source of

4]

o)
informatico on  the basis  of which  this
assertion is made was not disclosed, we are
not willing to  accept the statement. Shri
Behra, learned counsel for the petitioner then
asserted that the information has  been
received from a  responsible officer of the
U.P.5.C. We asked Shri Behra to ascertain
from his client the source of information on

the basis of which he has made this statement,

fv/in ek avant we mav mAavae RAm Faime tm €57 A mm
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On the basis of the instruction of his client,

who was present in the  Court, Shri Behra

submitted that the information has been given
by Shri ALK, Saxena,. Under  Secretary.,
U.P.5.C. We grant one week's time to the
petitioner to file a further affidavit in this
behalf. The reply shall be filed after
serving an advance copy on the respondents
bafore 5.11.92 and the further reply, if any,
by the respondents, shall be fited by

12.11.92.

Call dn 16.11.92. The records of
the DPC shall be kept ready by the counsel for

the respondents on that date.

Y
:{,Zi 4 FNr~ D

(I.K. RASGOTRA) (v.5. MALIMATH)

MEMBER (A) CHATRMAN

~

_/£]?kozé“fz?,~
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In the Central Administrative. Tribunal
Principal Bench: New Delhi

CCP No.229/92 in
OA No.2214/90

Date of decision: 16.11.1992.

“ Vimal-Chandra Pandey ' ...Petitioner
Versus
Dr. Madhav Godbole & Another .. .Respondents

Coram: -

The Hon'ble Mr. Justice V.S. Malimath, Chairman
The Hon'ble Mr. I.K. Rasgotra, Member (A)

For the petitioner Shri A.K. Behra, Counsel.

For the respondents Shri N.S. Mehta, ~Senior
Standing Counsel for respon-
dent No.l.

‘ Mrs. Mukta Gupta, proxy
counsel for Mrs. Avnish
Ahlawat, counsel for

Respondent No.2.

Judgement (Oral)
(Hon'ble Mr. Justice V.S. Malimath, Chairman)

The complaint in.this case is that the judgement
of the Tribunal in OA—2214/90 has not been complied
with.. Shri-Behré, leérned counsel for the petitionér
submitted that +the penalty of censure imposed on

the pétitionér has been taken into account by the

DPC which was convened in pursuance of the direction

of the Tribunal in the said judgement. The Tribunal

has directed that the review bPC shall not take
into consideration the vigilance investigation which
may have been pending. against the petitioner. The
petitioner has asserted'befofg us thaf he has infor-

mation that the DPC has taken the penalty of ‘censure
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into account, he‘havinglbeen told so by an official
of the UPSC AShri A.K. Saxena. We had asked tﬁe
petitioner to file an affidavit in this behalf which
he haé done. We asked the ‘petitiénér to file the
affidavit because we were surprised that.a respoﬁsible
‘officer of the Union Public Service Commission would
have divulged about as to what transpired in thé
DPC té ~the petitioner. We need not say much abbut
it. It 1is for the Union Public Service Commission
to maintain discipline in its own organisation.
As far as we are . concerned, we are concerned with
the

the truth of /allegation SO far as the . contempt
proceedings are conce?ned as ﬁo whether the penalty
of censure has been taken into consideration by
the -DPC. Shri Mehta, Senior Standing Counsel for
respoﬁdént No.l has pléced before us the minutes
of - thé review selection committee which was held
in pufsuance bf the direction of- the Tribunal. On
a perusal of the same, we find that the said selection
committee was fullyA conseious’. of the mandate of

the direction in the .judgement. The thrust of the
direction in the judgement oi ‘the Tribunal is that
the DPC should not take into coﬁsideration'the‘vigi—

lance investigation which may have been pending

k//ggainst the petitioner and the consequences flowing
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from the same. The committee has extracted the relevant

direction of the judgement in this behalf before

proceeding to perform its function. The broceeding

indicate that after :exciuding.; the penalty imposed

in pursuance of the proceedings pending against

the petitioner that he was graded as good as that

was not adequate. The petitioner could not get any:
advantage of the said grading. We are satisfied
on perusal of the proceedings of the review DPC

that the penalty of censure has not been taken into

aécount in assessing the merits of the petitioner.

N

2. Shri Behra at one stage of the arguments. sub-
mitted that it is not enough that we .perused

the minutes of the DPC but that we should see the
proceedings -of the DPC, which, in his opinion would
indicate that the penalty of censure was also taken
intb account.'We are not impressed by this argument.
It is difficult to believe that the selection committee
which was convened only in the 1igh£ of the direction
of- the judgement and which had_ read direction in

I

the judgement before proceeding to discharge its

function would have thought of taking into consider-

ation the penalty oflcensure imposed on the petitioner.
The committee consisted :-of Member, Union Public
Service Commission, Chief Secretary, Delhi Administra—
tion, Chief Secretary, Andaman and Nicobar Administra-

tion and Joint Secretary to Government of India,

“// Ministry of Home Affairs, New Delhi. These officers :

\NJ
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are experts in the field éf administration and the&
must be regarded as fully conscious of:' their responsi-
| bility- to comply with the direction of the Tribunal.
4 We must, therefore, draw the inference that they
have not taken —into consideration the - penalty. of
censure. There 1is, therefore, no substance in this
contention.

3. It waé next ’argued by Shri Behra,: learned

counsel for the petitioner that special pay should

have been: granted to the petitioner w.e.f. 15.6.1984
-~ the date from which he has now been given the
selection grade 6n the ground that +that was the
date on which hié junior' was given the selectioﬁ
as
grade. It 1is his case Athat4 every one similarly
situated ;has been granted - the speciél pay there
is no justification for denying the same so far
as the petitioner is ' concerned consequent upon his
being granted the selection grade w.e.f. 15.6.1984..
The reply of +the Delhi Administration, respondent
No.2 to this part' of the case of the petitioner
firstly i1s +that the petitioner having comeforward
with the specific prayer in the O.A. for grant of
special pay and that special prayer not having béen
specifically granted in the judgement of the Tribunal
the said prayer'ﬁust be deemed to have been rejected.

There is- considerable force in this contention.

“//We see no good reason why we should not accept ‘this

-

v
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contention that the special prayer for gfant of
.special pay was not ?grantedi by the Tribunal. It
is difficult to bring this ~relief in the circumstances
in the general direction for grant of consequential
benefits. Even othefwise it was pointed out by the
respondents that the case of the petitioner was
considered qu grant of special pay and it was found
thét he is not eligible for the sameas Special pay
is granted to a government servant on consideration
of the special arduous nature of the duties 6r specific
addition to the work or responsibilities. It 1is
stated .that since. the .petitioner has 'not workéd
on the job which carried any  special pay no special
pay was payable to him. In other words the stand
taken by the respondents ,is that special pay  was
not attached to the post as such. It wés oniy payable
when a particular person is required to discharge
special and . arduous nature of duties or there is
addition to the work or responsibilitieé. On facts
they say thatvno such situation having been arisen,
special pay waslnot liable to be paid to the petitioner
from the year 1984. It is, therefore; not possible to
take the view that the stand taken by the respondents

is untenable or amounts to contumacious violation

Q/éf the judgement of the Tribunal. Hence this petition




fails and is dismissed.

discharged. No costs.

Al L
(I.K. Rasgotira)

Member(A)/
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Notice of . contempt is

(V.S. Malimath)
Chairman




