/&

CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BECH,

NEU DELHI
O& 2196 of 1990 Date of decision 21st January,199%
.
Shri Jnkhu Ram seesr : | Applicant
veféus'
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Hon'le #r, #,C,Jain,Administrative Member.

For the applicant - Mre ReLe3ethi,Advocate

For the respondents - (ire OoNofoolri,dAdvocate,
B oS ,SEKHONS

Thé instant Application is directed against the
order dated 19th September,1990(Annexure A-1}, By virtue of the
impugnad order? applicant was reverted from £h@ post of
Junior Packer Scale RS.'éDU—11SD to thet.of Senior Khaleoli,
Applicant, who is a member of Scheduled Caste, was promoted to the
post of Junior Packer onvprouisianal basis vide order No. 291
dated 8-12-86(Annexure A=2J. It was made clear in Annaxure =2
that the promotion of the applicant is provisional,onad hoc
baSiSvand thet the 2ame will not confer upon him any right
for such promafion in fyture gver and above his senior qualified
staff or to continuse -in the arrangements, 1t is common=graund
that such of the Khalasis as indicate their willingness, are
appointed as Junior Packers as and when vacancies become avallabls.
Stating that his officiation to the'post af Junior Packer is
continuous, uninterrupted and without break, applicant has

added that he is entitled to the varipus concessiang and

privileges extended by the Govt. to the SC/ST staff from
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time to time, his work and conduct yepm very good aﬁd that
he has been arbitrarily ordered te be reverted without any rhyme
or reason, It has bean'Further piEaded that vacancies in the
cadre of Juniﬁr Packers are still available, junior 5 him
namely, S/Shri Ghumané/Ram, Chiman: Ram and Bhor Lal are still
officiating on the posts of Juninr ?a&kars; the post at reserved
point for Scheduled Tribe had to be given to him and he is entitled
to be deemed as regular employas as he has officiated for more
than three years against long term vacancy.. With the aforesaid
averments, applicant has prayed for gquashing the impugnad

order gnd for being allowed continuity of officiation as

- Junior Packer,

2, ﬁeSpondents have resisted the application on preliminacy
aobjsctign as also gn merits, The prelimiﬁary objections raised
are that the ' Appliesatinn is barred by res judieata and is ngt
entertainable aé the applicant had Piled gR 403 of 1990 on the
sgme facts, which has been disposed of vide judgment dataed 18,5,90,
The other preliminary objection is that the Applicatinn is not
maintainable as being firs-mature as the same has been fi)ed

without exhausting the departmental remedies,

On merits, the respandents Say that provisianal promotion
of the apblicant to the post of QUHior Packar was &ade an
purely ad hoc basis subject to selection and replacement by
senior staff; such promotion does npt give any }ight to. the
appligant which has already been held in the Judgment dated

184590 as alsg by the Full Bench Judament rendered in

*

The respondents have further aUerredéthat applicant has failed
to come on the panel declared an 6=4=93 and 23-8=-30, Annexurss

Re1 and R=-2 respectively, he cannot now be permitted to make a




grievence of it; applicant being junior was not called for
suilftability test, there was no vacancy in the cadre of Junior
Packer available on 26-10-90, 1In regard to Szrv-3hei Ghuman Daom,

Chiman itam =nd Bhor Lal, it has been stated thet the former two
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are 57 candidatés and have been placed and are continuing due

trn the roster position and Bhor Lal is sspior to the applicant

in the seniority list of Srt, Khalasls, Respondents have also
refuted the elaim of the epplic nt to continue in the post
adding that he has no tangible legal or moral claim to continue in

-

the post of Junior Packsr,

3a We have given our earnest consideration to the argumants
addressed by the learned counsel for the partiss and pleadings

and the docunents on record as-also the autberities cited at

the Bar.

b It would be both apprnpriatﬁ‘and feasible to desl

with the preliminary objections pertaining to the bar of re
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The learned counsel for the respondents streosed thot the applicant
had filed 0O& 403/90 based og the same grounds and elaiming
subatantially the reliefs which have been claimed in the prescnt
Applicatisne The learned counsel added that the sforessid

-

R=3 and

or

Applicstion was rejected vide order Annexure hat in

in

yiew thereaof, this Application is bacred by the principle of

udicata. It is true thet previsus Applicatinn being OA 403/9C
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a ssed vide judgment dated 18th May,1980(Annexure F-3},

, l
4 perusal of the aforesaid judgment reveals that the applicant had
nrayed that his appointment to the post of Junior Packer be dermed
as regular as he had officiated in the said post on ad hoc baaie
L

continuously far @ period of three yesrs commsneing from 104 1155

o
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as that 1if necessary,

i

Annther telief claimed by the applicant

Lity test and 1f declared suitsble,

e

he may be subjected to suibab
should be regularised from the dabe of his initisl apponintment 00

10-11-1986, 1In the instant Application, the applicant has
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claimed the following reliefs vide paragrapn 8te

"Taking into consideration the applicantts ad hoc
officiation which is continuous, unintercupted and

without break,sxceeds three years against a lang

term vacancy, his juniors are 8till working and
that he 13 entitled to reservation under 40 point
roster, the impugned order of reversion should be
quashed and applicant allowed.cdontinuiby of
afficiation as Junior Packer whereto he is

continuing without any break since 10411.86,"

It would appear from the foregoing that apart from claiming .
continuity on the basis of his ad hoc continuauéﬁﬁniertupted
officiation exceeding thres yEaré, apﬁlicaht has also impugnsad
the grder of his reversion, Annexurc A=1, The applicant could not
énd had not assailed the order of his reversion as the same was
made several menths even after ths decision in DA 403/90 was
rendcred, Applicant is,therefore, not precludedrfrom assailing
the impugned order,Annexure &=1. ~We may,however, hastsn to add
thst ogn the basis of the principle of resjudicata, applicant
cannot be permitted éo re=agitate-the grounds and issues which
have been céncluded by the jgdgment Annexﬁra F=3, provided that
the séme has attzined finality. ‘Applicant has neither filed any
Review Petition against the aforesaid judgment, nor has filed

any S.L.P, in .the Supreme Court agzinst ths 5aid judgment. in
view thereof, the judgmeﬁt has- become final and is binding on the
parties.' A perusal of paragraph 6 of the judgment reveals that
the plsa of the applicant far being deemed regular @R the

post of Junior Packer was declined for the reasone set out in

the judgment. While turning down his claim in this behalf, relignece
was also placed on the decision of the Full Bench in Jetha NaaZ(supral.
It’ wa8 also held that on the basis of Jetha Nand(supra), a

Rail@ay employgé holding a pramotimnél post on ad hoc basis

can be reverted ta his original post, if he has not qualified
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in the sglection teste The appl;cant's/claim for deeming him

as regular on. the basisithat hae haé officiated on aa hpoc hasis

on the post-oF Junior Packer for the period commencing freom
10~-11=-86, thus stands adjudicated upon. The applicant cannot

now be permitted to rewagitate the same question in vieu of

the principlesof rés judicéta.ﬂa held.in Jetha Nand(suprz)

and élso uida Annexur-e {=3, appliCant‘s Teversion to the

post of Sr.Khalasi from that of Junlor Packer Lannot[?zultod ulth.
During the course.gf arguments, the learned .counssl for the
applicant relied upon the decision of Unipn of India v,

* .
Al Jdaganandam & others1. Since Jetha Nand(supra) still holds

the field and in view of the bar created by the principlesof
res judicéta, we are unable to sustain the submission of the
lezrned counsel for the applicant that the appliCan§ should bs
desmed a8 regular on the post of 3uni5r Packer‘ah.the mare bhasis
of his having afficiated on the said post for the period

commencing from 10=11=86,

S« As regards the plea sbout the continuarge of his
junin;s,:raspondents have satisfactorily explained, The eXpléngn
tion being that éarUmShri ghumman Ram and Chiman Kam being
members of the Scheduled Tribe, have Saen appointgd by opsrating
the réster and 3h, Bhor Lal is senigr to the applicant; .
wgst There is thus no 1n.ract10n of articlia 14 & 16 of the
Constitution, @&pplicant is alsa not able~t0 gstablish as to

how he is entitled to continue on the basis of 40 point Troster.

G, Iin the premisés, the Application is hald to be

devoid of merit. Consequently, the same is hereby rejected at

the admission stage. No order as to cosis, !

*#1 SLJ 1990(1) CAT p. 531. o
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Pronounced.by ma in the spen court
to-day the 21st January, 1991,

_4~“ AR
, (P.cC. Jaln) \\"
Member (A)



