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The spplicant was working as Trains Clerk,

furukshetra having teen given azppointment on comp assionate

ground in Delhi Division, Northern Aailway on 24.7.1986.

‘He was prcceeded in departmental enquiry under Railway

Servants{Discipline and sppeal) Rules, 1968, hereinasfter

as
referred to fRules, and servpo with SF 5 dt.15.12.1987 with

Y
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mamq»gficharges relatimte unauthorised sbsence from
‘duty-w;e.f. L.7.1986, Aftgr the departmental enquiry,

% penalty under Rule 6 of removal from service was imposed
by the gisciplinary Authority by the order dt. 30.9.1988
and the appeal against the Same was dismissed by ADRM dﬁ

behalf of DRHM by the opder di. 8.2.1987.

~

2. The gpplicant has prayed for quqshlng'or these oenaliy

orders ard with the consequential relief ef'reinstatement in’

service with all monetary benefits along with the costs,
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3. The case of the smpplicent is that he hag

suddenly fallen ill on 1.6.1987 . ; . after informing

orally: the Statipn Superintendent, he went to

his home town in Ballabhgarn where there was no

Railway hospital and he‘gét him trested in the private
Singla NUrsing Home . 'After e recovered from the ilihess,
he répérted far duﬁy on 29;10.198? and the Statien

Superintendent instead ef serding him to Railway —
medical authority directed him te DOS, Superintendent (M).

On his joining report, some endorsement was made. His
absence from duty from 1.5.1987 till 28,10.1987 @as not
regu;arised and instead he was served with a charge sheet,

as aforesaid. The facts are not disputed by the

respondents and enly it is said that the soplicant
unauthorisedly absented himself from duty without giving

any informatieon to the Station Superintendent and also

did not'send any leave application nor he submitted

medical éertificateiof illness even of the private

doectors. The departmentél enquiry was held and he has

. . []
been held guilty of the charges lewelled against him

of unauthorised sbsence from duty fraom 1.7.1987 till his
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date of joining, i.e., 29.1C.1987, However, the learrmed -
counsel for the reSpgndénts, during the course of the
arguments stated that it was only by mistake that he

was chargesheeted from 1.7.1987 instead of 1,5.1987

and the peried from 1.56.1987 to 30.5.1987 was never

»

regularised as leave nor there was any application for

leave for this perisd.

4. The gpplicant has assailed the departmental

enquiry and stated thast he hés net been given adequate

éppsrtunity and thatfhe evidence c¢f the defence witnesses
by __ :

was not properly gppreciatédd /[ the Enquiry Officer.

5 e have heard the learned counsel for the parties

at length and nave gone threugh the record of the case

and als§ the departmentzl flile has been summoned fer

perusal. Firstly, it is admitted by the spplicant that

he did ﬁot perform his duty from l.6.i987 to'25flO.l987 _

and the reason given by him is that he was suddenly taken

i1l and left for his heme in Ballabhgarh where he got

fiimself treated in Singla Nursing Home. In the dep artmental

*

enquiry, Shri 4.5, Sandhu, A0S (4A4) examined the
Statien - Superintendent, Kurukshetra Shri A.K. Singhal .

who ‘had also been cross examined at length. In the

statement, the Station Superintendent stated that the

b
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applicant remained absent for 150 days and he submitted
an gpplication on 29.10.1987 wherein he stated about his
illness from 1.5.1987 to 28.10.1987. Imediately en

the applicéti@n, he made an endorsement that the emoloyee

remained unaufh@risedly dosent from duty for 15C days.

In the cross éxamination, the witmess has denied having

‘received any letter though he has been specifically

put a guestien by the gpplicent ef sending certain letters

on variaus.dateg in Jure; July, August, September and

Ccteber, 1987. The Station Superintendent aslso stated -«

- that ﬁe'sent three communications te fhe Divisional Office

- regarding unauthorised absence from duty of the épplicant
netice of

and he personally brought the matter to the/0S (M) ang

Senier DS, New Delhi. On behalf of the aoplicent,

Shri R.D. Roy, Trgins Glerk was examimed. The defence

witness, of course, stated theat he noticed some postal

letter frop his side addréssed to Station Superioiendent-and
ne also handed over three of such letters to the

Station Superimtendent within a period‘@f two months. In
the se ietters,'the address of Shri H.K. Mishra was

mentioned as sender of those letters. Andther defepce

L
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witness e xamined by the applicanf is Shri Chander Pal
Bhim, ASM, Kurukshetra. He stated that he noticed two

post cards addressed t§ the Statien Supevintendent

on different dates lfing in statien dak. The applicaﬁt
alse gave his sﬁatehent and stated that khen he was
declared fully fit by the d@c?or, he got one éertificate
from him and came to jein the @ffice.of the Statien

Supe rintendent, K;rUEShetra on 29.10.1987 élong with

the medical cerﬁificate from Singla Nursing Home. He
has alse suomitted a.defence note te the Enqﬁiry Officer,

~ The Enquiry Officer has scrutinised the evidence and

held that the delinquent has admitted that he did ot

send any communication to DRM office'duriné his leng

absence. He also admitted that he failed to obtain

5-92 from.Kurukshetra or from any other Railway

effice when he feli sick. He alse qdmitted that he could
not prgduce-éhy acknoerledgement of any of the letters

frem Station Superintendent, Kurukshetra. The Enquiry
Officer held that the gplicant had failed. te send

interim medical certificates from any doctor. He did

not goprcach#®the Railway dispensary, though it is situated
near his residence. The Enquiry Officer held that the

charyes framed against the gpplicant are e stablished.

ees-Dass
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6. The learned counsel for the gpplicant has referred
te paras 1472 and 1474 of the Indian Railway Establ ishme nt

Manual, quoted below ;-

"1472. A railway servant residing beyond the
jurisdiction of a railway doctor either of the

home line or of a‘foreign line must, if he requires
leave on medical certificate, submit without

delay a sick certificate from his medical attendant.
Such certificate should be as nzarly as possible in

‘Form N .5 of Appendix 9 and should state the
nature of the illness and the period for which the

rallway servant 1s likely to be unable fo perfdrm
his duties. The competent autherity’may, at

its discretion accept the certificate or refer
the case to the District Medical Officer for advice

or investigation and thendeal with it as’
circumstances may require.

-1474. then a railway servant, ha&ing reported

. sick, is under the treatment of a doctor other

than o railway doctor, he must intimate this
fact and his addresé-withouf delay to the
competent authority who mgy,-at'his discretion,
instruct a railway doctor to e xamine him and .

" report on his fitness or otherwise for duty.®

...7"°l




N

The learned counsel for the respondents argued that
Rule 1274 is not attracted in the present case. When

he joined, he was Teferred to the Réilway doctor.as

the competent autherity was not satisfied about .the

=

~illness of the gplicant and the genuiness of the medical

certifiéaté of the private doctor. The aforesaid quoted

paras also co not apply in the present case.as argued

by the learmed counsel for the reépondents.

7. The learned counsel for the”apéliCant also érgued
that the §ppellate Authority has not passed a sp=aking
order, .Thé o;dep'of'thé Appell%te Autﬁority dt. 3.2.1989
;oh1y ;; méntions that the q§plicant was absent from

aﬁt¥ cover four months. Th; substance of the order‘
communiéated to the appliCant.is given in Annexure AlO,

| which is reproduced below :- |

“I have _gone through the gppeal of 3hri Harish
Mehta, ex TNO/KKDE. The employee was absent from
duty over four months. He rescrted to
unautherised absence from duty when he had less
than 3 years of service. He has correctly been
removed faom service. The appeal is regretted.®

e 8 .0
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~énforcing his remedy by way of depart

8. A perusal of the above appellate order gees teo. -

show that the fppellate Authority did mot at all consider

all the‘pdinfs'raised in the_a@peal. In the memo 6 f -

apoe al - submitted by the applicant (Annexure A9) he has
" taken a number 6f grounds and alse stated that the

fde alse

/

penalty imposed by the authority is too severe.

stated that he is a fresh entrant, who had ne knovlede of

the'departmental rules. He further stated that he'
deserves sympéihetic attitude of ‘the department as the

absence from duty was not deliberate and wilful . . He

alse statéd that he assures‘fer be st and sincere service

v
N

in future. The order passed by the ﬁppellate wﬁtbority

ermtuwm

@f_personalvhearing to the goplicent. Theough - the
pplicant did not specifically call for the sape

view of the decision of the Hoen'ble Supreme Court in the

case of ‘Ram Chander vs. UsI &’Orst, repérted.in 1986 (2)
- wherein
SLJ p=-230,/it hds been held that "After the constitutional

@hange breought absut,
now

mentsl gppeal or

revision or by way of judicial re view,

b
T

any’ of these ﬁ@&nts nor gave any- opportunity

s but in -

1t seems that the only stage at whlch

a civil servant can exercise thls Valuable right is by

In Tﬁlsi Ram Patel's
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case th@magerlty dec151onkns p01nted out that even after

the 42nd Amendment, the eaner requ1red by Article 311(2;k:

wo uld be the same exrept tha! it would net be necessary to

5
:

give a Civil'servaht any Opportunity to make representation T
with respect to the penalty prnpased to be imposed on him.,

"In such acase a c1vil serVant who has been dismissed or
removed or reduced- in rank by applying to his casé-one ﬁ
of the‘blauséé of the second. proviso to Article 311(2) or|

' _tbelanal@gous service rules Has'tws remedies avail able te !

1

him. These remediQS'aré, (ij the apprcpriate.departmental
appe al ﬁrovidea for in tbe'felevant service rules énd:"

'gii) if h;j§till dissatisfied, iﬁydking thé court's pqwér
in judicial‘révigw. Ultihatély, it has been held, "An .- _*3

ebjective consideration is pdssible only if the delinquent |

~servant is heard and glven a chance to satisfy the authorlty*
xegardlng the flnal orxdepthat may be pass ed on his gpeal. e

Consideration of fair plag and justice also require that . ...

such a personal h2aring should be given.“ oo

9. - In view of the sbove facts, it is not necessary to . |

deal em.the aspecis éf,the‘findings of the Risciplinary

- Authority as the_mattér is being remanded to the Appéllaie

Authcrity‘ﬁo consider various points taken by the'applicaﬁt'
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in his sppeal (Annexure A9) and alse . the quantum

of punishment imposed on the appliéant.

10, The application, is therefore, partly allowsd and

the ordel of the Appellate Authority is set aside and

-

the matter is remanded to the Appell ate Autherity te

N\ .

consider the vardeus points raised in the memo of appeal

_ : paésingva '
~filed by the gpplicent and decide the -same by/speaking

after’ _
and re asoned @rderigiving a persenal heasring to the

apblicant,_ The decisjon of gpeal shall govern the

ultimate fate of the punishment. impesed on the gpplicant

by the Disciplinary Authority. In the ¢ ircumstances,
the parties shall bsar their own costs.

(J.B. SHARMA) .19, . (P.C. JAIN)
MEMBER (J) MEMBER (A)
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