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- HON'BLE MR. T. S. OBEROI, MENBER (J)
) HONYBLE MR. P. C. JAIN, MENBER (A)

Fer the Applicant eee Shri B. 5. Mainee, Advocate

For the Respondents eos Shri F. 5. Mahendru, Advocate

JUDGMENT

e (Hon'ble Shri P. C. Jain, Member (&) ) :

In this gpplicaticn under Secticn 19 of the
Administrative Tribunals Act, 1985, the applicant whe
is said to have been gppointed as a Junier Accounts
Assi§tant, W & S Acceunts Office, Western Railway at
Aj mer in_pursuance of his.selecticn by the Railway
Recruitment Beard, has assailed the impugned order dated
9.10.1990 (Annexure Z-1) by which he was givep 14 days
notice in accerdance with the terms and conditions
offered to him at the time of his appointment for
terminatien of his services on the expiry of the
aforesaid notice. He has prayed that the sbove impugned
erder be quashed and that the Hailway‘Bsard circular
dated 24,6.1986 (copy at Annexure A-3) be also quashed.
He has alse prayed fer a direction to the respondents
te re-evaluate/re-assess his performance with relaxed
standard due te curtailment of his training froem six

months to three months as also er a directicn to the
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respondents te consider his request to grant additicnal

chances to appear im Appendix II Examinatien., As an
interim rel ief, he:h;svpréyed that the respendents be
restrained from implementing the impugned crder deted
9101990 arid for directing them to continue him in
service tili the finsl dispesal of the OA. By an order

‘passed on 27,10,1990, as an interim measure, the

respondents were restrained froem terminating the services
of the applicant till 5.11.1990, which order has continued
up to 1L.3.1991,

2. The respondents have gpposed the OA by filing a

return to which the applicant filed a rejoinder.

3. We have perused the material on recerd and also

heard the learned counsel for the parties.

4, ‘The applicant has not filed the asppointment letter

issued te him stating that the same is not available,

Instead he filed an appointment letter in favour of one - -

:

|

Shri Murari Lal Sivasiya stating tc be a similar appointment.

{bwever, with their reply the respondents have filed a
cepy of effer of employment made tc the applicant vide
letter dated 15.7.1987 (Annexure R-I). Froem a perusal
of thi$ letter it is seen that the applicant was offered

sppointment as "Temperary Clerk Grade I (Trainee Clerk)

-in the scale of Rs. 1200-2040(RP) on Rs.1200/=~ pa¥ pem.

plus Dearness Allowance admissible under the Rulest,

He was put on prebation fer one year and eligible fer

confirmation only after successful completien of probation
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peried and passing "Appemdix 2 (IREM) Examination.® If

he failed te pass the above examination eof if otherwise
feound to have made unsatisfactery pregress, the probatien

‘ ceuld be extended at the discretion of the administration,
Luring the peried of 12 months, he was recuired to

"underge training for -a period of 6 months (viz. 3 menths
theeretical and 3 menths practical)". After campietirg

siy moenths' tralning as above, he was to be given reguler
charge and he was requiréd'te appear in the first i
Appendix 2 (IREN) Examination which is held after the i
expiry ef‘the~training. It was also stated in the effer i
of sppointment that YA meximum éf 2 chances te appear at J
the Appendix 2 (IRE&) Examination within 2 peried of three
years froem entering service will enly be allowed to you j
and failure t@'quaiify within these 2 attempts will

~render you liable fer discharge from service”. It was
further stated that the appeiatment of fered was purely
temporary and his services were liable to be terminated
with 14 days' astice or 14 days' pay in lieu thereof

en either side., His services were alsv liable to be
terminated in case he was fourd surplus to the requirements
The ether conditiems in the offer of appointmeat are not
relevant for the issue before us. The case of the
applicant is that instead of six menths' training as
mentloned im the affér ofgppointment, he was given only
three months® tiaiaing and that tee only in fhe ferenoon,
i.e., for half a day and.faf the remaining half of the day
ha used te work on his seat., His further case is that he
has been given only twe chances te pass the Apmendix II

(IiEM) Examination while a number of other persons have

; in seme Cases even
been given mere than two chances and 1ln Se
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upte five chances. Another coatentien is that in Some
cases Clerks Grade-I whe could not pass the above
examination were transferred as Senier Clerks in other
branches of the Railways and he has mentionsd some names
vin this connection. He has asserted that the staff is

being granted with the approval ef the higher sutherity,

twe plus ene additional chamces as a matter of reutirne,

Accardlngly, he has also raised the plea of dlscrlmiﬂatlcn.

5. The terms contained in the offer of appointment,
a copy of which has been filed by the respondents, are l

net in dispute. We may first taeke up the issue of duration

of the training. Offer of appointment, as already stated
sbeve, states that the applicant would have to undergo

training for a peried of six months (viz. thr ee months

theoretical and three months practical). The I@Sp@ﬂd@ﬂts ‘
in para 4.21 of thelr reply have stakted that the

applicant had been 1mparted uralnlng as per extant rules ]
in force at the relevant time. It is further steted that
imparting of training is pregrammed at making the directly (
recruited Clerks Grade-I/Junior Accounts Assistaats

~ acquainted with the day to day werk of the various

sections in the accounts office, but the same has no

beéring upon the passing: of the Appendix II Examinatien

for which'the employee has to prepare himseli. The
resp@ndénts also produced befeore us a cepy of a letter

dated 4.8.1981 issued from the office of the FA & CAD.

This letter shows tha&t in terms of RailwaY Beard's letter
Mo 56-!CS~INSP/35 dated 4.7.1956 the direct recruits te

the post of CGIs should receive thearéfic§l study for a




period of three months and a practical tfaining for a

period of threé months during their probation period

‘of twelve m@ﬂﬁhs. It further states that "In para L(iii)
of Board letter No, FC III/73/UPG/8 dt.16.5.80 the directly
recruited clerk grade I would be given a training

condensed inte a concentrated course over a period of

3 montbs. Thlis training shall beAarranged to engure that

new recruits are adequately traimed in the werk of the (" in

office-in accordance with the instructions by the Railway
Board from time to time. The trainees should receive /
lectures for a period of 3 months on Geperal Prieciples
of Accounting, Classification of Expenditure, Compilation
of Accounts, Important Financial/Fundamental Rules and
‘should receive cc-ordinated practical lessons in the
afterncon. The training Sectien Officer, sheuld
demonstrate the actual precéss of accountirng of different
class ef vouchers etc. in the class room, the trainees
should be taken to the conceraed section.” The communi-
cation further stated that "in view of the above
instructioens, the directly recruited graduate clerks

Gr,I are to be given comprehensive training so that

they may pass App.II A Exemination te be cenducted after
completion of their training." Brief narratien of the

subjects required to be covered and the time allotted

for each was shown in Annexure-A, together with Aanexure-B,

shewling impertant items of work that were required teo be

cevered under esch subject shewn in Annexure-A. It 1is

in the background of these instructiens that the
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respondenbs @ppear te claim that the appllcant Was
irparted tralnlng in accerdance with the 1nstructlors

on the subject. The fact, however, remains that inspite
of these instructiens the canﬁition incorperated in the
'offer‘®f appointment mentiened training for six months
and accerdingly the spplicant has contended that his
perfbrmancé in the prescribed examination was adversely
affected due teo curtailment in the period of training
and as such his performance should have been assessed on
. or he be given grace marks,

- relaxed standards{ We are not inclined to be persuaded
by the abeve contention of the gpplicant fer the simple
reason, firstly, in the matter of duratien of training,
there is no plea that he was discriminated against by
lmparting training eof longer duratien to others equally

placed and imperting training of shorter duration te

the applicant, and secondly, if he had really any grievarce

on that count, he should have represented in this regard
when he first asppeared in the Appendix II Examinatien

in April, 1988, There is nothing on record to show that
he made’any grievance in regard to the shorter duratien
of training at thaet time or when the examinstion was
again held in September; 1989 or when he was allowed

@t his request an additioenal chamnce to appear in the

Examinagtion held in May, 1990. In our view, his plea '

on this ground is an after~thought and by his ewn conduct,

in all fairness and equity, he iiss now ésteppédhe& frem
taking this plea, Here it may also be stated that in
clause (iii) of sub-para 4 of para 171 of the Indian

Railway Establishment Manual, Volume I (Revised Edition
(NI
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- =1989) it is clearly stated thet "A cencentrated training
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course of three months as per instructions issued by the
Railway Board frem time to time" is one of the conditions
for such appointees. We may clarify that the lowest
categery of posts in the accounts wing is that "~ 7.

of Accounts Clerks in the scale of [i5.950-1500 and

Accounts Clerks are eligible for promotien as Junier
Accounts Assistants (earlier known as Clarks Gr. I)

in scale of Rs.1200-2040 against 20 per cent quota
vacancies., Remalaing 80 per cent of the vacancies in

the grade of Junier Acceounts Assistant in the scale of
1s,1200-2040 are te be filled by direct recruitment as

per cenditiens laid down, which inter alia include a
concentrated training course of three months, as already
stated abeve and passing the Appendix II Examinatisn

within a peried ef three years and in twe charces,

failing which they are liazble te be discharged frem
service., The applicant Was.selected and offered |
appointment as a Traimee Clerk against one of these :

B0 per cent pests reserved for direct recruitment.

6. We may now deal with the contreversy between the
partiés abeut the number of chances actually givan te

the applicant for passiﬁg the prescribed Appendix II
Exsmination, Needless teo repeat that as per offer of
sppolntment, oaly two chances were required te be given.
Hewever, in the Railway Beard's letfex Ne. 84/4.I11/20/17
dated 24.6.1986 en the subject —- Directly Recruited
Clerks Grade I in the Accounts Department ef Railways,

Q..




circuleted vide Nerthern Railway Headquarter Office
letter dated 3.9.1986 (copy at Annexure A-3), the Railway
Beard after review of the then existing imstructions

on thé subject, had issued ravised decisisns -- which
were required to be fellewed by the Railways/Units
meticuleusly in future. The ebjective of reviawing

and takiggza%%isicn is stated to be to bring in
unifermity, as also to ﬁake the cencerned empleyses fully

- aware of the extant rules in this respect so that the

avallability ef additienal chance is net taken fer granted,

Accerding te the new instructiens, it was to be ensured
~that —~ (1)twe clear chanceé to gppear in the Appendix 2.
(IREM) Examinatiea within three years of their service
should be made aVailablé to them after their training

is over; (2) these whe have availed of twe chances
within three years of seivice but still apply for being
given third chance, within or beyond three years, their

cases, 1f found justified, ceuld be referred to the Beard

with the personal appreval ef the F.A. & C.A.0. aleng with

details of perfermance of the candidates in earlier
examinatien; (3) in respect of these who did net avail

of any chance within three years eof service, en medical
gr@unds,.invelviﬂg request for leave of absence supperted
by sick certificate frem the Railway dector, in spite of
the examinagtions having been cenducted during that peried,
request fer grant of chance after completien of three
years of service, will be considered by the Bogrd only

en the bésis of persenal appreval of the F.A. & C.A.O.

corcerned and if ithe case is etherwise found to be ..
A ...




justified; (4) in case the emplayee did not appear in the
earlier examinatien within three years due to genuine
health reaseas duly supperted by proper Railway medic al
certificete, and if a chance was granted by the Beéard
after completion of three years of service, vide (3) sbove,
which was avalled ;.. the empleyees® request fer grant of
C®one meré chance, i.e., the second chance after three
Years' service may be referred to the Railway Beard, with
the persenal appieval of the Genersl Managar; (5) merely
absenting in the twe examinations held within three years
of service will net ameunt to chance *'Net counted' and no
reference should be made to the Board for additienal
chancey and the empleyee’s service sheﬁld beltermimated
without any reference to Beard and in terms of axtant
erders; (6) wherever sanctioen for an additienal chance

is given after three'years'\service vide (2) (3) and (4)
abevé, it should be so acted upen that the empleyee in
any case will net be recommended for additional chances
after these breught out therein, and that in any case

the employee will not be given any chance beyond two/three
chances which tes sheuld be availed of within a span eof
feur years ef service, and the action of terminatien ef
service in the eveat ef failure in the laést chance granted
within the period ef four years of service will be taken
immediately after the anacuncement of the results eof the
exsminagtion, if the results happea to be anasunced after

the expiry ef feur years; and (7) in céses vhere the

empleyees do not qualify in the exsmination even after
availing of chances referred to above, the services as

(\‘a .
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GGI sheuld be terminated, but in case the employees ifvse
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request, their cases for appeintment as CGIIs, as fresh
eatrants in the Acceounts Depariment will be considered
by the Board en merits en receipt of proposal frem the
Railway/Unit coencerned, duly recommended by the General
Nanager previded a vecancy in CGII grade is available,
These erders were made effective immediately and past

cases, however, wefre net to be re-opened.

7 Frem the averments ef the gpplicanmt in his d.A.,

it appears that three Appeﬁdix II Examinétions were held

during his peried of three years of service, We find

from t he ;eply of the respondeats that the first

examination in this connection was held in April, 1988

but the applicant did net qualify. The second examinatiocn

was held in September, 1989 but the spplicant did net .

appear in the same and submitted a priVafe dector's

“certificate of sickness, which was net accepted by the

competent_authority. Here it may be stated that as per

the Railway Beard's lnstructiens referred to abeve, the

certificate of sickness was required to be from a Railway

decter. . As such, the said absence was treated as one mere

chamce ceuntable as per the instruotions, The third

examlnstion was held in May, 1950 aajan additienal chance
Was glven~te him

at his requesﬂLaﬂd it is stated that it was made clear

to the gpplicant that the additional chaesce was given

" to him amd in which he should sppear and pass the same,

' Heowever, he did n@t pass. . even in this examinatioen,

These facts read with the relevamt instructions of the

Q(_, .




Rgilway Board make it quite clear that he was givea twe
chances as stated in the eoffer of appointment given te .
him and an additional chance was also given te him in

terms of the instructions in pars 2(b) as regproduced as

instructien (2) above. Thus, the action of the

respondents in this regsrd has been strictly in coaformity

with the cenditiens in the eoffer of sppointment read with
the ilmstructions ef the Kailway Beard en the subject.
The applicant has mentioned seme cases in which even five
te the peried
chances were given. However, all these rel atefbefore the
Levised instructions were issusd by the Railway Beard
and the applicant has failed to fsf;ﬁein in his pleadings
er shew to us that any candidate appeinted to the post of
Clerk Grade I/Junier Acceounts Assistant after the revised
instructions were issued by the Railway Beard in spril,
1986, has been given additienal chance/chances in
vielation of the aferesaid instructions of the Railway
Beard. The applicant was appeinted in July, 1987 and
these instructions were fully applicable to him and he
has availed of the maximum number of chances for passimg

\

the examinatien.

8. The applicant has raised the ples that the
‘ reétri@tions imposed by the Kailway Board in their
letter dafed 24.6.1986 limiting the chances to three,
are contrary te the previsiens centained in Indian
Railway Establ ishmeat Manual and that even otherwise are
irrgtional, unjust, unfair, discriminatery and vielative
of Articles 14 and 16 of the Censtituticn. There is
G
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nothing before us to show how the aferesaic instructions
of the Railway Board dated 24.6.1986 are contrary to the
provisions centained in the Indian Railway Establishment
Manual. Further, the contentioh that these are
irrational etc. and discriminatery is also without any
ferce, A perusal of the instructions, &8s briefly
reproduced above by us, makes it quite clear that there
is'nwtbimg irratienal, unjust er unfair about these
instructions, These cannot be held to be discriminatory
en the sole greund that before the issue of these
instructi@ns; candidates were being allewed more chamces.
The authoerity which had issuad imstructions earlier ﬁas
fully competent to revise those instructions. If any
authority hes the power to issue instructiens, it also
has thé power to review and modify the same. These
instructions were net made appliceble with retrospective
effect. As such, we 'dornot see gay force in the
coatention of the applicaat that the ianstructions issuad
by the Rgilway Besrd ia their letter dated 24.6.1985 are

either irrational unjust, unfair.er discriminastory.

9. In para 4.23 of the CA, the applicant has stated
that the rules regulatimg the confirmation of directly
recruited Clerks Grade I, after passing the prescribed
Appendix II Examinatica gre centained in rule 167 ef -the
Indiza Railway Establ ishment Manual, and & copy of the
same is said to be annexed as Aanexure=A-6 to the CA.
However, we find that at Annexure A-6 is a copy of
letter dated 3,5.1988 frem Natienal Federatien ef

Indian Railwaymen addressed te the Secretary, Railway

(3l .
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Beard, New Delhi and there is nothing in it te show
that it is @ cepy of Rule 167 of IREM. We further
find that in the Indian Railway Establishmeat Manual
Velume 1 (Revised BEditien-1989) rule 167 deals with the
post ef 'Kid Wife'. For the accounts staff the‘relevant
rule is rule 171 about which we have already referred
to above. Even otherwise, provisicn azbeut coofirmstion
would net sppear to be relevant ia view of the clagar
terms indicated in the offer of appoiatment which are
not in dispute and Ln which ome of the ceaditions
necessary is that the appointee should pass the Appendix
II Examination which the applicant has admittedly failed
to pass. The reply of the respondents in this regard is
that rule 167 ef IREM (prebably it refers to gn earlier
editien of the Mamual) relates to the premotion
examination fer AccouatsClerks werking in grade
Rs.350-1500 while Apperdix II Examination is net for
their coafirmation in service but actually for their
premotion as Clerk Grade I/Junior Acccunts Aséistants
in grade Rs.l1200-2040, and in the circumstances that

rule is net spplicable in the case’of the gpplicant.

10, The spplicant has reised ancther coatenticn to

the effect that in some of the cases Clerks Gr.I who
could not get through the Appendix II-A Exasmiaatien
were transferred &s Senler Clerks in cther branches

of the Railwéys. He has mentioned the names ef Smt.
Alka Sawhney and Smt. Sharde Simgh, directgy recruited
Grade I empleoyees in Stores Acceunts Branch (Hg.) Cffice
in this regard. He has &lso mentioned the names of

Shri Harjit Siagh and Ks. Neeru Nijhawan, who are said
o’
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to have been retained inm service and absorbed as Senier
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" Clerks inm the ssme scale of pay in the Statistics Branch
of Vestern Railway at Delhi-Kishanganj and D.R.M. Jaipur
Office respectively by order dated 5/89. In their reply
in this regard, the respendents have stated that Smt.
Alka Sawhnay, Smt. Sharda Singh, Shri Harjit S5ingh and
Ms. Neeru Nijhawan were appeinted by the competént
authority and their mode of gppoimtment and service
conditions were different from those appointed Clerks
Grade I/Junier Acceunts Assistanté directly through the
Railway Recruitment Board. It is further stated that
many facilities given to the'empl@yees recruited against
sports queta are Aot applicable to bthers,iand -in these
éircumstances the c ase of the abplicaat cannot be
cempared with the case of the persons mentioned by him.
Here it is relevaat te peint out that in accordarce with
the previsicns of para 171 of the Indian Railway

Establ ishment Manual Volume 1 (Revised Editien-1989),
| Accounts Clerks racruited directly sgainst 75 per cent
direct recruitment quets and promoted by selection from
Group 'D* staff against 25 per cent éuota” in the scale
of Rs.950-1%00, are eligible for premoticn as Juaior
Accounts Assistants in the scale of Rs,1200-2040 against
20 per cent quota of such higher post. It appears that
the reSp@nd&nté héve taken the ples that the above-
mentioned empleyees fall in that 20 per cent promotion
quota and as such they were in a different category
than the directly recruited candidates agaiast 80 per
cent quota fer the pest of Junler Acceunts Assistants.
We would, however, like to stete that in the absarnce

of relevant particulars of all these other employees

CI
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it is net pessible for us to hold that the applicant

was equally placed or not w;th these espleyaes, and
accerdingly en the ground iﬁ the contention raised inm
this regard we cannot held that the applicant is entitled
to the relief praysd for by him,

11, Learned ceunsel for the applicant cited the
judgment of the Allahabad Bench of the Tribunal in —

(1) OAp86/90.: R. 3. Panu & Ors. vs. Ualon of Irdia &
Ors. and (2) 0A-115/90 : Raj Xumar Gupta & Aar. vs.
Union ef India & Ors. We were also supplied photo cepies
+ of the above two judgments lzgs. no citation was furanished.
Copy of the judgment in CA=-86/90 iszgﬁlly legible and
that ef in QA-115/90 is virtually unreadable. Even then
we have tried to ge through these judgmeats and we find
that judgment in OA=86/90 is based ona the judgment in
OA=115/90, All the issues raised in 0A-115/90 are
neither identical ner similar to the issues raised before
us. In 0A-115/90, the spplicants were appointed in
December, 1985 while the applicant in thé case before

us was appointed after the issue of iastructiens by the
Hailway Board in April, 1986. In the cited case, the
centitions mentioned in the advertisement for the post
agalnst which the applicants therein were appeinted

alse did not menticn the condition about termination

of service in the eveat of failure te pass the Appendix
Il 8xaminatien. In the case before us no such advert-
isement has been filed or preduced. There is a

reference to an advertisemesnt issued at Chandigarh but

ey




the relevancy of that advertisement to the recruitment

of the applicant before us has not beeqn established.

' In the cited case,the services of the applicants were
terminated with immediate effect without any netice |
while in the case before us the spplicant was given

14 days' netice in accordance with the terms and

cenditiens of his gppointment, The f@llowimg.mbserVatiens
of the Banch in OA-115/90 may be re-extracted as below :-

*The Railway Beard, in this manner, cannet

add arccrditien fer terminstien of service
witich dees net find place in the advertissment
or in the appeintment letter or in para 167

of the ILP under which the examinatien took
place.?

In the case before us, as already statéd above, the
advertisement is net an issue and the condition of
passing the Appendix II Esxemination within three yvears
and by availing ef twe chances is clearly mentioned and
it is also mentioned that the failure to pass the above
Examination as aferesald will render the appointee
liable for discharge. This'cendition is also mentiened
in para 171 ef the IHEM as already discussed above,
Thus, the judgmeat in the cited case is net relavant

for the case befere us,

12, In the light ef the foregoing discussion, we gare
of the considered view that the CA is devoid of merit

and the same 1s accerdingly dismissed. The interim

erder passed on 22,10.1990 is also hereby vacated.
It is newhere stated by the gspplicant that he applied
for appointment as CGII as fresh entramt in the Accounts

Qe
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Departments @s° such & request could bs considared in

terms of the instructiens contained ian the Railway Board

letter dated 24.6.1986, as already discussed above,

we, therefore, reserve te the gpplicant the liberty
te appreach the cembetent autherity for appointment
as CGII as fresh enmtrant in the Accounts Department
in accordance with the pep-ultimate para of the Railway

Board letter dated 24.6.1986.

On the facts and in the circumstances of the case,

we lagve the parties to bear their ewn cests.

(l€°'? : e SR e
( F. C. JAIN ) ( T. 5. COBEEOI )
EMBER  (A) VENBER (J)



