CENTRAL ACMINISTRATIVE TRIBUNAL
FRINCIPAL BENCH,NEW DELHI

0.ReN0.2143/199D
New Delhi, This the 80ACay of  November 1994

Han'ble Shri Juatica4S.C.Nathur,ﬂhairman

Hon'ble Shri P.T.Thiruvsngadem,Membec(A}

Moor Ahmed sfo late Shri Zzhoor Ahmed
-t/o Quarter No.79;P.T.S.Police Colony
Malviya Nagar, New Delhi - 17, «sosfDplicent

By 3kri Sankar Raju, Advocste

Versus

-1, Commissioner of Folice Uelni,
Delki Polica Headquarters, M,5.0, duilding
I P Estate, New Dalhi,

2, ~Additional Commissioner of Police(A,.P,)

Delhi Police Headquarters, M.5,0.8B1dg
I.P, Estate, New Delni,

3. Deputy Commissioner of Police,8th 8n.CLA.F,
P.TsS8.Mlalviya Nagar, New Delhi, b

«.s.Respondents

By Shri Rajinder Pandita, Advocatie

O RDER

Hon'ble Shri P,T.Thifuvengggam,membmr(ﬂ)

1. The applicant joined Delhi Folice on 7.2.69 and
while posted in 8th Battalipn, D.A.P, Eroceeded on

45 days EL with effect from 18.11.88 and was due

. back on 2.1,89, But he did not turn up and
"Tequested for further extension. 'He was granted
further extension of 1é days leave with sffect

from 2.#.89 and was thus cdus to return on 146.1.89.
Hut sgain he failed to report Dack and sent medical

certificate. It is the
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He was placed under susnension and @

- g
departmental enqQuiry wss ordercd adainst him gn

P

6.8.89. by nominating an anGuiry officer A

list. of witnesses was served on the aoplicant

on 22,6.89., After examining ths four prosscution
witnesses in t“ presence of the &bplicent g chargeshect
was framed aéd ssTvet aon the applicant on 5.10.89,
The chargsshest réadé as uncers e
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Noocr Ahmed, No.9350/DAP, that You proceeds
on 45 days E.l. w.e.f.18,11,88 and yes cue

back on 2.1,89, but you did naot LUTN-us and

requested Tor further extension. Yo were zlsg

granted an extension of 14
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Come e ok and sent the

e dical certificate

ar

nd aveiled the rect Wwithout
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pricr approval of compstent authority accoording
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to $.0.M0.111. Yeu were Cirsciad @s manv as

/

eight times through registered letters fo aopear
|

cefore Civil surgeon of the Cigtt for soeond

=

medicel. opirion, but Yyou avoiced knocwlngly to

o Lond
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untergo szcond medicsl oninion snd remsined sn

medical rest st yo.r oyn sweet-pill, Vgunz
habitus absentes,
The above act on your part amounts to grass
negligence and Carelegssnass i discharging of
your cutizs in velation of Rules ICIN(IITY
C.C.8. (*onduct) Rules, 1964 rendering vou
liable for

Act,1978,0




The appiicant denying the charge pleaded that no notice

requiring him to appear before the Civil Surgeon for
second medical opinion was served upon him , He, houwever,
did not dispute that he did not obtain second medical
opinion from the Civil Surgeon. He also denied that he was

a habitual absentee,.

2, fn-SUonr£ of the charges, the department examined

four witnesses, In support of his defence, the applicant

examined ﬁuo witnesses . In his statement , as observed by

the Enquiry Officer, the applicant stated that neither

én? postman visited- his house nor any letter/information
was received by him and that during iliness, he was under

no obligation to remain present at his house at all times,

3. It appears from the report of the Enquiry Officer

‘that the applicant's witness,BW I- shri Ram Kishan Sharma

stated that he was a resident of the same place where

the épplicant resided and that he had occasionally gone

to the house of the applicant to enguire about his illness .
The Enquiry Officer did not find him a reliable witness as
he belonged to the applicant's native place and also

because he cduld not tell the place from where the applicant

was getting medicines .

4., In respect of DW-2, the Enguiry Officer has

observed that he has not supported the -applicant as he deposed

that the postman usually ' visited the area to deliver

letters ., The Enquiry Officer was thus of the opinion that

his testimony was not helpful,

S . »Earlier the»Eaniry Officer has referred.Briefly

to the depositions of the departmental witnesses, Plu-1

had deposed about the grant of leave to the applicant, and '

the despatch of letters requiring the applicaﬁt to send

medical 6ertificate. After stating that as many as 8
were sent

l
. J
absentee notices (exhibits PY'qlg J/, the witness, according |

to the ehquiry report, deposed that the applicant avoided
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to undergo the second medical opinion. The witness does
not appear to have stated yhetherlthe 8 absentee notices
were received by the applicant or they came with some
postal endorsement . If they came back , there doss not.
appear to bse any statament made by the wit ness about the
postal endorsement on the notices, The Enquiry Officer
has not mentioned that this witness made any statement

regarding previous unauthorised absence of the applicant ,

6. PuW-2, 5.1, Avtar Singh appears to have stated
about the arrival of the applicant after 149 days, 23 hours
and 45 minutes on 1.6.,1589. It does not appear from the
report of the Enquiry Officer that this witness made any
statement regarding the service of the absentee hotices

N upon the applicant or about his previous unauthorised

absence ,

7 PU-3 appears to have stated that on 2.1.1989

‘he recorded the absence of the applicant as he had not
joined after the expiry of the period of earned leave,

The Enguiry Officer's report does not shouw that this witness
made any statement regarding the service of the abéentee

notice and previous unauthorised absence of the applicant,

8. Regarding PW-4, the Enouiry Officer states that
6” . he deposed that on his arrival after the absence, the
applicant submitted his medical papers to him which he
transmitted to the pAssistant Sub Inspector of Police on
7.6 ,1989 for necessary action. This witness again, it
appears, did not make any statement regarding service of
notices and the previous unauthorised absence of the

applicant ,

9. After referring to the depositions and prosecution
witnesses , the Enquiry Officer refers to the charge framed
against the applicant . Thereafter he refers to the

depositions of the defence witnesses about whom we have

made observations hereinabove . After discussion of the
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depositions of the witnesses, the Enquiry Officer records

his conclusion as follows:- -

"4s above discussion it is totally proved that
he (defaulter) had knowingly avoid to go under
second medical opinion and he is a habitual
absentee. The charge against him is proved

without any doubt of shadouw," (emphasised).

10, In view of the plsadings of the parties, twoc material
questiocns of fact arose for determinationito establish

the charge against the applicant.- (i) whether the absentee
notices issued to the applicant were served upon him; and,
(ii) whether the épplicant habitually absented from

duty without obtaining leave.

1. Finding on the first guestion could be recorded only

after discussion of the A.l. receipt if received from the

- Postal Department or of the postal endorsement made on the

returned letters, PMere despatch of notices does not result
in service of notice upon the applicant , The finding
recorded is that the applicant knowingly avcided to undergo
second medical opinion. This finding could be recorded
only after recording the finding that the notices were
either actually served upon the applicant or in law they
would be presumed to have begen served, There is no finding
either in respect of actual service or presumed service in
accordance with law,., The finding recorded by the Enquiry

0fficer is, therefore, unsustainable,

12,  similarly the finding of being habitual absentee

could alsg be reborded only after mentioning the number

of fimes fhe applicant remained absent without submitting

leave applicaticns or absenting without grant of leave., None
.

of the prosecution witnesses appears to have deposed before

the Enquiry Officer about the number of times the applicant

remained absent in this manmer, Accordingly a finding -

that apolicant was- a habitual defaulter is alsc not based

on svidence on record, If there is any evidence on record,
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the same has not been referred to in the report of the

Enquiry Ufficer,

13 . The disciplinary authority wnd the abpellate
authority have not made any independent assessment of

the evidence on record., They have merely accepted the

~finding recorded by the Enquiry Officer, Since, in our

opinion, the finding of the Enguiry Officer is not

based on esvidence, the findings of the disciplinary
authority and the appellate authority also suffer from
the same infirmity; the punishment order cannot, therefors,

be sustaiped.

14 e are conscious oF'the fact that it is neot ;pen
to courts to interfere with findings of fact recorded in
disciplinary proceedings . However, this principle applies
only uvhere the finding is based on evidence 'on record,

We have observed hereinabove that the Finding in the
present case is not based on evidence; accordingly the

finding is open to judicial revieuw ,

15. During the course of arguments, our attention was
invited to 1994 SCC (L&S) 562 DR, RAFESH CHANBER TYAGI
Vs, UNION OF INDIA and AIR 1989 SCC 1433 GUJARAT
ELECTRICITY BOARD AND ANOTHER Vs, ATMARAM SUNGOMAL POSHANI,
In the first case, their Lofdships were dealing with
letter ;eturned with the postal endorsement "on repsated
visits peoplé in the house said he has gone out and they
do .not disclose uwhere he has gone. Therefcre, it is being
returned, " In iBSpect‘oF this endorsement, their Lordships
observed ¢ ‘

"May be that the appellant was avoiding it but

avoidance does not mean that it gaves a right

to Enquiry Officer to proceed ex parte unless

it was cohclusively established that be deliberately

and knowingly did not accept it o

Once the Engquiry Officer starts examining the postal
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endorsements in order to record findinmg of service, he
will have to take note of the observations made by their
Lordships in this judément and other judgments uhich may
be brought to his notics ., We need not make any further
comnents on this authority as the Enguiry Officer has

vet to examine the postal endorsements and record finding.

16 . In the second authority, their Lordships bhave
observeds$-
"letter sent under registered cover if
returned with postal endorsement that the addressee
refused to accept the same can be presumed to
have been served, This can be refuted by the
petitioner that he never refused,....."

This authority will also have to be taken note of when the

Enquiry Officer proceeds to examine the department's

nlea that notices were served and the applicant's plea

that the notices uwere hot served,

.

17.  The appellate authority has observed in its

order that leave is a privilege and not a right and

Police OfFicers cannot take it for granted that the
applicaticns sent for leave would be automatically sancticned
We may presﬁme th;%Z%roposition of law stated by the
appellate autHority is correct, Even then from the notices
said to have been issued by the departmen£ requiring the |
‘applicant to obtain second medical cpinion shows that the
department did not intend to refuse the leave asked for;

the department only wanted to be satisfied about the
cottectness of, the

Jpurpose for which leave was being socught . It is not

uncommon in Government Uepartments to grant leave after
the period of absence has already expired. This is
especially so when a government servant remains absent

on account of illness .

18, Number of other grounds uere raised by the

learned counsel for the applicant to challenge the order
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of punishment but we do not consider it necessary to deal

- with them as we are reserving liberty to the department to

pass fresh orders in accordance with lauw,

19, In vieuw of the‘aboye, the DA. is allowed and the .

-~ »
Enguiry Officer's report dated 9.11,1989, the order of

disciplimary authority dated 24 ,11 .,1989 and the order of
the-appallate authority dated 14 .9 .1990 are hereby quashed ,
The respondents shall be at liberty to pass fresh orders
in accordance with law taking into account the'observétions
made hereinabove, Thefe shall be .no order as to'costé.

P J. 0 '207‘1 ot : : /QM h LAY

(P .T. THIRUVENGADA M | . (5.C.MATHUR)
FEMBER (A CHAIRFAN
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