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G£Nm,AL ./C^iVlIRISU'-'̂ .ATlVE mii3UN-AL
PaltClPAL BEINCH

NEW DEmi

O. A. N3. 2l32/^_

New Delhi this the l9th day of October, 1994

Trie HON'BLE SHiil JUSTICE S. C. MaTHU"^ , CH A21-liVi/\N
THE HON'BLE SHJII p. T, IH RUVENG.AD.AM, MBVlBSi.(A)

Shri Pr itam Singh S/O Shri Ghelu Ram,
enployed as Mate in Delhi Milk
Scheme, New Delhi.
Fl/0 3/14, Andrews Ganj ,
New Delhi - 110049. , .^^Dplicant

By v^fivocate Shri S. N. Shukla

Versus

1, Union of India through
Secretary , Ministry of

•sAgriculture, Department of
. i/^r iculture & C oq^erat ion,
Krishi BhawaHj New Delhi,

2, The General Manager,
Delh i Milk Schema ^
West Patel Nagar ,
New De Ih i-il0008o , F.esp ondents

None appeared for the Respondents

ORDER

Shri Justice S. G. .Viathur -

The applicant vvhowas enp loyed as Mate in the

Delhi Milk Scheme, Nevv'Delhi, is aggrieved by the

punishment awarded to him in .disciplinary ;

proceedings.

2, The applicant was charged with : loading

of 40 poly packs of one litre capacity milk in excess

of the quantity reflected in the route schedule in

the Van which was to carry the said poly packs, in

connivance with the other Van staff. The applicant

suhnitted his reply denying the charges and alleging

that the counting of poly packs was not a part of

his duty. At the trial only one witness was examined,
il
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namely, the Security Supervisor, who had detected

the excess poly packs,- No other evidence was produced

on behalf of the .y^dministration. The applicant was

given opportunity to adduce his evidence but he did

not produce any witness nor : examined himself.

On a consideration of the evidence brought on record

the inquiry officer found the applicant guilty of the

charge levelled against h iin. The disciplinary

authority accordingly passed order dated 15.2.1988

observing therein that it was a part of duty of the

applicant to see that only the scheduled quantity

of poly packs were loaded in the Van, The finding

is expressed in these terms

^\a u d<="M

gainst the order of the disciplinary authority,

appeal was preferred by the applicant in which again

he raised the plea that the counting of the poly packs

was not a part of his duty. The appellate authority

upheld the findings of fact recorded by the discip

linary authority,, He has, however, interfered with

the quantum of punishment, namely ^ ccmpulsory retirement

on ground of parity. The appellate authority noticed

that the co-^accused_had been dealt with leniently.

Accordingly, setting aside the order of conpulsory

retirement, the appellate authority provided reduction

of his pay to the minifnum of his pay scale for a

period of seven years. It was further provided in

the order that the applicant would not earn increment
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of pay during this period of reduction and that on

the expiry of this period, the reduction will not

have the effect of postponing his future increments.

In the pen-ultimate paragraph, it has been provided

that the period between the date of coipulsory

retirement and his resumption of duty will be treated

as dies none

3. The learned counsel for the applicant has

challenged the order on a number of grounds. His

fix^st argument is that the misconduct did not form

part of the applicant's duties and, therefore, he

could not be proceeded against. This plea was raised

by the applicant before the disciplinary authority

wh ich has negatived the same. The learned counsel

for the applicant has not produced before us the

relevant rules or orders relating to duties assigned

to various persons including the applicant.

Accordingly j we are unable to uphold the submission

of the learned counsel.

4. The next submission of the learned counsel is

that the finding that the misconduct alleged was

included in the duties of the applicant is not based

on evidence on record. The applicant has not placed

on record a ccpy of the deposition made by the Security

Supervisor. Accordingly, we are unable to uphold the

submission of the learned counsel in this behalf,

5. The last submission of the learned counsel is

that the applicant's pay and allowances could not be

forfeited without giving him an cpportunity of hearing,

\
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and accordingly, the order of dies non is illegal.

For this proposition he has relied upwi F.R. 54 of Uie

Givil Service Regulations. F.R, 54 pr ovides-

"(i) Vkhen a Government servant who has
been dismissed, removed or conpulsorily
retired is reinstated as a result of appeal
or review or would have been so reinstated
but for his retirement on superannuat ion
while under suspension or not, the authority
ccmpetent to order reinstatement shall
consider and make a specific order —

(a) XXX XXX

(b) whether or not the said period
shall be treated as a period spent
on duty,

(2) XXX XXX

(3) XXX XXX

(4) In case other than those covered
by sub-rule (2) (including cases whe£e the
order of dismissal, removal or canpulsory
retirement fran service is set aside by the
appellate or reviewing authority solely on
the ground of non-c cmpl ianc e with the
requirements of clause (i) or clause (2) of
,;?pticle 3ii of the Constitution and no
further inquiry is prcposed to be held)
the Government servant shallj subject to
the provisions of sub-rules (5) and (7) ,
be paid such amount (not being the whole)
of the pay and allowances to viiich he would
have been entitled, had he not been
dismissed, removed or compulsorily retired
or suspended prior t6 such dismissal,
removal or compulsory retirement, as the
case may be, as the competent authority
may determine, after giving notice to the
Government servant of the quantum proposed
and after considering the representation,
if any, submitted by him in that connection
with in such per iod (which in no case shall
exceed sixty days from the date on which
the notice has been served) as may be
specified in the notice," (Eaphasis supplied),

6. The effect of the order of dies non is that the

entire period during which the applicant did not

perform duty on account of the punishment inposed

upon him is being treated as nonrest and the applicant

is not being paid salary and allowances for the said

per iod.
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7. In viaw of the emphasised portion in clause (4)

of F.R. 54, as extracted above, we are of the cp in icn

that a notice was required to be given to the applicant

before his salary and aLloift'ances were forfeited.

Since the respondents are not making payment of salary

and all&Nar^es to the applicant in view of the order

of dies non passed by the appellate authority, vje are

of the cpinion that the order of dies non is liable

to be set as Ida , and a direction deserves to be issued

to the respondents to pass fresh orders in respect of

the period the applicant did not discharge duties on

account of the order of punishment.

3, In view of the above, the application is partly

allo.'^ed. The punishment imposed upon the applicant

by the appellate authority is not interfered with.

Only the direction contained in paragraph 6 of the

•appellate order is hereby quashed. The appellate

authority shall pass fresh orders in accordance with

law in respect of pay and allowances of the applicant

for the period he remained out of duty after giving

him an opportunity of hearing. This shall be done

within a period of four months frcm the date of comm

unication of this order. There shall be no orders

as to costs.

/as/

( P. T. Th iruvengadam ) (3. C. Mathur )
Member (a) ' Chairman


