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This 1= an application dated 9.18.90 filed by Shri
Bhagwan Singh, a dismissed Diesal Flectric Fitter, Northein

Railway, praying for auashing of the impugned order of

, At A
" N dismissal frow service dated £.9.83 (Annexurs-C), upheld
' R . . 1 .
: 4nf revision by the dmpugned order  dated  1.2.90
- A
(Annexure-4), and praying for  his reinstatement wilh

continuity of service and backwages.

)

On 26.8.83, a worker lost his 1ife in a .accident

N

.

. O3

in the Dies€l Shed Tughlakabad, as a consequence of which

the applicant aTTeged]y incited the staff of the Diese]
_ o

Shed to violence, who interrupted the fres running  of
1Y A
trains; oherao® wd the officers present in  the Shed:

M
ﬁnterfered with the functioning of Loco Shed, and cau364
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[

damage to  railway propertyithereby also indangemy public

safety. The applicant was directed to  subwit  his
sind thow cause 57 .

exp1anationxhas to why proceedings should not be initiated

against hﬁm, vide order dated 1.92.83 (Annexure-B) and

soanaft by CAmpugned order dated 8.9.83 he was dismicsed

©

P

from service by the Dvl. Mechanical Enaineer (Dies@1)/TLD

o

in exercise of the powers conferred upon him  under Rule

14¢43) Railway Servants (Discipline & Appeal) Rules, 1068,
without holding an enquiry, on the ground that none of the
. A .

withesses sree willing to come Torward to tender evidence
g

against the applicant because  they haek categorically
A '

stated that theyw@re Tikely to be assaulted by the charged

s / . ) . . . .
officials, and it was not in the administrative interest to

liold the enquiry as prescribed under rules. The applicant

‘ AN
claims that he appealed against that order on 16.9.83 but no
' Y
decision was  communicateds, ‘upon which  he filed Wit

Petition in the Delhi High C@urtg which  however was
withdrawn on 31.7.85. Thereafter, on 6.8.88, he filed an
04 in this Tribunal agaii;t the impugned orders, but it was
hald as barred u/s 21(&) (L) A.T. Act. He then filed a
SLP in the Hon'ble Supreme Court, which was dismissed on
16.8.88. Thereafter, he filed a Revision Petition in the
department on 18.8.88, but no order was communicated to
him, upon which he filed a fresh 0& 687/890 4in this
Tribunal, who ;&;gq order  dated 13.9.89 directed the
-

respondents  to dispose of the Revision petition dated

18.8.88, The respondents finally disposed of the same by




the 1npuan~d order dated 1.2.90, upholding the order of
dismissal Trom service, and it is those two orders that the

applicant has now as:a11cd

We . have heard Shri Unesh Mishra, learred counsel
for the applicant, and Shri P.S. Mahendru, learned counse]

or the regpondehts.

Shiri Mishra has argued‘ that the applicant’s
seivice Londlt ons  are governad by Article 311 of the
Canstitutﬁon, under which dismissal from service without
proper enguiry s i1lega1 ahd unconstitutional. In the

'

instant case,  not even was an opportunity to show cause

against the dismissal ek agiven, but even it had been
given, 1t would have beeﬁ wnouffw-wan, because the Hon'ble
supreme Court¥e decision in Lhc11apman case (AIR 19?V 5C

22163) had  been overruled by their judgement in Tulsi Ranm
Patel's case (AIR 1985 SC 1416}, wherein a five judges

-

bench by majority judgement had hLTd as under -

"Where it is a case falling under clause (b) of
the second proviso or a plovision in the rules
analogous there to the  dispensing with the
enguiry by  the d1561p11nory authority was  the
result  of the situation prevailing at that time.
It the situation has h nged when the appeal or

revision s heard, the Govt. servant can claim
to have an enguiry hgld in wnich he can establish
that  he is not guilty of chargez on which he has
been dismissed, removed or reduced in Rank.™




i

In the instant casc, an enquiry was possible, but
although the applicant demanded opportunity to prove his
innocence  through a proper enquiry, the. same was denied to
him by the respondents, , and no reason had been assigned

A ) : o .
why%a it was not practicable to hold an enauiry even at

this sta Shiri Mishra he

A H

s also referred to  Satyavir's

(LR
2]

case (1986 LIC-1) and Gokul Chand Barua's case (1282 (2)
SLd 1873, wherein it has been held that the right to  full
and complete enquiry in appeal or revisi fon must be  given.

It can be postponed for a reasonable Tength of time 1117
. fha

the situation becomes normal, but once J1tUdt1un hormal ises
A

the enouiry must be  held. He has alse referred to &

decizsion of the Central Administrative Tribunal, reported

n Tﬂ 864786, decided on 5.6.90, wherein it has been held

that the disciplinary  authority was  not Jjustified in

dispensing with an enquiry against the applicant after the

situation had normalised,

some  of the other judgement, ib which Shri Mishra

has drawn our attention, are also menticned as follows :-

3

K.M. Patel Vs. State of Gujarat & &nr.
(SLY 1991 (20 21

Basanti Kumari Vs. St

(CSJ 1991 (3

DLM. Singh & Ors. Ys.
(Full Bench AT 198¢

- Shri  Mahendru, on the other hand, has taken the
stand that a show cause notice was issued ta the applicant




IS

az to why  proceedings  under the  Railway  Servants
(Discipline & &ppeal) Rules, 1968 should not be initiated
against him  in respect of charges aéainst him (Annexurs=5)
and no reply was received within the prescribed period. It
was presumed that charges conveyed to the applicant stoud
adnitted and accordingly the Disciplinary Authority after
recording his reasons for being satisfied why enquiﬁy could

not be conducted in  the prevailling  circumstances,
)

disnissed the applicant from service by invoking Rule

14(1%) Railway Servants (Discipline & Appeal) Rules, 1963,

During arguments, Shid Mishra has averred tht the
order directing the applicant to  show cause  against
dismissal dated 1.9.83% (Annexure-B) as well as the order

‘

dated £.2.23 terminating his services (Annexure-C) wers

received on  the same date, which shows the premeditated
plan of the © respondents to  terminate the applicant’s

services without giving him proper chance to explain his

conduct, but  that apart, there iz 1ittle doubt that 3hri

Mahendru®s stand is clearly untenable, Tor the reason that

the order of dismissal s & major punishment, prior to
which 1t was necessary to sarve a formal charge-zheet  on

the applicant, but in the instant case, the order dated

1.9.83 (Annexure-B), only directs the applicant to submit

lis explanation and show cause  why proceadings under

Discipline & Appeal Rules should not be initiated against

i o

him. Even T action was proposed to be taken u/s 14073

se a0




P
Sdigsinilar to o the

- ,c:{ -
Railway Servants (Discipline & Appeal) Rules, 1968, the
sarvice of a2 charge-sheet upon the applicant could not be

dispensed wk,

The circumstances, under which an enquiry must be

!

held after a Govt. servant has been removed from servics
he Railway Servants MDiscipline & Adppeall Rules,
1965, has been discussed at some length in the case Xula
* ) LY

MNand Yes. UOT  (0& B26/88), decided by a bench of this

. \ . . Y
Tribunal on  15.11.91, The facts in that case are not e
act;oefore vs o in the instant case, and  in
that case after discussing the ratio in Tulei Ranm ?ateWAhad

nald that  where the Disciplinary  Author ity records ils

reasonably  practicable to hold the enquiry contemplated
under Article. 311(2) of the Conztitution, the order
dispensing with the enquiry and the order of penalty
falling would neither be void nor unconstitutional, hut as
soon "as the  special conditions which made it dmpracticable
interest to hold the enquiry 'hﬁyﬁ
-l P o) e S N I

disappeared and the situationffs normalised, an anguiry

must be held, because where an enquiry is not held and the
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- saddled with the punishment under Rule
140330 of the Railway Servants (Discipline & Appeall Rules,

haulders of the

(}}

1268, a great responsibility Ties upon the -
Appeliate/ Revisional Authority to consider the case of the

delinquent., \ |

LR

A WL,, ﬁ—u 7;7554%[



/}\N

A& situatin may, however, arizz where, as in  the

instant case, considerable time has Tapsed since the

impugned order  of punishment was passed, The conditions

that prevailed at that time may not hold good today, and
gven 1T a direction is issued to the respondents to hold an
enquiry, it might bgﬁexercﬁge in futiWﬁtyﬁ hecause evidence
with regard to  the culpability of the applicant may no
Tonger be available or the witnesses may have died/retired

QO
or been transferred.  Such g situation, howevar, cannot be

=

Presumed, but  must be assessed in the light of eac
particular case, and the Appellate/Revisionary Authority
must record its  reasons in writing why even at this 1até
stage, after the situation iz normal ised, 4t ds not
practicable to hold an  enquiry. In the Revisionary
futhority's order dated 1.2.90 (Annexure-8), which was
passed nearly 6.1/2 years after dismissing the applicant

be

firom service, it ha n stated as followss~

(]
[e3]
W

T am in  agreedent  with the  Disciplinary
Authority that it was not practicable to hold a
DEAR  enquiry due to prevalent circumstances at
that time and that the action was initated under
Rule 14(31) of Railway Servants (Disciplinary &
Appzal)  Rules, 1968. I also do not consider it
i

: - . L'
reasonably  possible to hold an engwiry at  this
stage due to the same reasons.

I ain in agreement with the views of Disciplinary
Authority. and the fppellate Authority. No new
points have been brought out in the Revision
Petition. I, therefore, find no reason to review
the punishment Jdmposed and dismiss the review
petition,”

It is clear from the above order that no reasons

* 3

have been ascribed as to why the Revisionary Authority doe:




not consider it reasonably possible to hold an enquiry even

at this stage, because there i3z nothing to suggest with the
peculiar conditions that obtained in 1983 at the&: time the
applicant was dismissed, hold good evehlnow. Thaere is also
no discussion, about the avaiTabﬁ]jty of evidence, presence
o otherwise of witnesses etc,

Undar  the circumstances, the  Revisionary
Authority’s order dated 1.2.90 cannot be sustained and is,

tharefore, quashed. The matter is remitted to him for

holding an  enquiry, if possible even at this stage, into

the culpability of the applicant in accordance with Taw.
The enquiry should be completed within six months from the
date of receipt of the copy of this order. If, however,
the Revisionmary Authority after assessing the situation
concludes that it is not rezasonably practicable to hold an
enquiry at this distance of time, he should record his

w2 A e M .
detailsl reasons in wrwtﬁngfjr come 3ato such conclusion,

This application is disposed of accordingly in

terns of the above ordaer. No costs.
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