IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI,

0A,2068/90 : Date of Decision: 2p-2-22

' Shri Ashwani Kumar Applicant

Shri 8.5, Mainee . Counsel for the applicant

VVersus

. Union of India & ﬁrs. Respondents

Sﬁri Shyam MdofjaniA Counssl fpr the respondents

CORAM:

fhe Hon'ble Mr. Pk, KARTHA, Vice Chairman(J)

The Hon'ble Mr, B,N, DHOUNDIYAL, Member(A)

1. Ubsther Reporters of local papers may be
' allowsd to ses the Judgement? Lpéa

2, To be referred to the Reporters ar nbt?gkg

JUDGEMENT
(of the Bench delivered by
Hont'ble Member Shri B.N. Dhoundiysl)

The issue. raissd in this OA filed by Shri Ashwani
Kumar, a Psrsonnel Inspector of forthern Railway is
whether he is sligible for promotion to the post of
Assistant Personnel Officer by counting the period of

his ad-hoc officiation, in the post of Personnsl Inspecter

-which was followed by regularisation,

2, The applicant joined as LOC on 13,6.,79. He was

~promoted as Senior Clerk on 31,7.82 and having opted for

the Inspectorate branch and having applied for selection
in respense to a letter dated 25.5.85, issugd hy the
Divisional Per§0nncl foicer, he was promoted on ac-hoc
basis as Persgnnel Inspector on 52.8.85. Though the

posts uoreAparmanent,‘regu;arﬂselection was not held and
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and thils promotion uaé given to him on the basis of

his senicrity—cumesuitability, The uritten examination anmd -
the uive voce were held much later and the final penesl was
declared only on 8.7.88., According to the applicent, his
services as Personnel Inspector was regularised on 8,7.88

and according to the respondents on B,8.88.

3. The sslection for the next higher post of Assistant
Personnel COfficer, Group 'B' cadre was initiasted by the
General Manager, Nerthern Railway vide his letter dated
28.11.89, The applicant alsc applied for selection and
appeared in the written sxamimation on 7.7,90, He was one
of ths 29 successful candidates out of B4, uho snrearsd

in the examination., The next stage oF.selecticn WES . 3
viva voce test, The impugned order dated 5,10.90 issued

by Senior Divisional Personnel Officer, Northern Railuay,
withheld the name of the spplicant for viva voce test
schedulad to be held on 9,10,90, The reason given for

this action uwas that in terms of Ganeral Manager Northern
Railuway latter dated 28.11.89;»§Hly service rendered after
regular selsction was counted and since the applicent was
regularised as Personnel Inspector only in 1588, he had

not rendered 3 years ssrvice in this grade to qualify for
the salection, Citing a number of judgements delivarsed by
this Tribunal and the Supreme Court, the applicant contands
that the §d~hac ssrvice rendsred by hiﬁ against regular
posts has to be counted as qualifying service. MHa
represented against this order to General Manager, Northern
Railuay on 25.9.90 and filed this 0A praying that the
impugnsd order dated 5;}0.90 be set asidm and guashed znd
he be allowed to appear in the viva uac‘ test and be.given

reg#iar appecintment, if succassful,
&
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4, This Trihunal passed an interim order on 8,10.90,

dirscting the respondents to provisionslly allou the
applicant to appear in the viva voce test to be helc on
9,10,90, This order was complied with and the result
of the test was kept in the sealed cover, It yas
opened in the Court during ths Tinal hesting on 14.8.92,

The applicant had been desclared successful,

5, We hava heard fhe arguments addressed at tha Bar
and peruéed the documents placed on record, The follouing
condition relating to length of service is given at
para (iv)(a) of letter dated 28,11.89 of DRM, Northern
Railway (ARnnexure A=6)s-—
"Employeeg working in Grade minimum of which is
Rs.1400/- and in higher Group 'C' Grade will be
elingible to appear for Group 'B' selection provided
they have rnnde;ed not less than three years of
non-fortituous service in the grade as on 30.9.89.%
Note-1 toc the letter has given clarification regarding
the naturas of service (whether fortituous ﬁr not) es undsr;-
1A11 service rendered to the date of announcemasnt
of the panel for selection post in Class~III will hLe
treatsd as fortituous service fof the purpose of
reckoning the ieng%D’aF the service in that grgde
irraspective of who so reason for not holding
timely selection, Dnly such service which has hasn
put in after the declaration of the panel should he
treated as non=fortituous service for this purpose

upto 30.9.89."

6. The learned counsalifor the respondents had also

relied on the clarification given in the noke to para 320
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of the IREM, yhich defines non=fortituous servics as the
service rendered after the date of regulsr promotion after
due process. Housvar, exﬁlaining the reason for allowing
the applicant to“appaar'in the uritten examination, the
ORM in his letter dated 25.,5,90 haé referred to the
Railuwey Board's letter datad-1s.3.éa, which defined
fortituous service as officiating promotion as. a lecal
arrangement in leava or othgr'short vacancies, whsrein,
it is administratively incopvenient to post the person
eligible for such promotion., These seemingly divergent
interpretations of ths expression 'fortituous servica®
can be explained in tha-context of the guidelinesf
regarding ad=hoc premotions contained in para 216 of IREM,
which envisage: that gd=hoc promoticns should be resorted to,
sparingly and only for a short duration of 3-4 months,
hRd=hoc promotions against sslection posts are tg be closely
monitored by the Chief Personnel 0fficer, Selsctions
have to be conductsd regularly. In the instant cass,
these iﬁstructions were not folloued and though the selectiogn
procass was initiated in 1985, acﬁual selections were made
only in 1990, It is admitted that the applicgnt was the |
seniormost person in the lower grade when he was given
ad=hoc premotion, thatlthis promotion wes against a permenent
vacnacy and that his continuous eofficiation was followsd
by regularisation., The reSpondantslhaue argued that two
permanent uacaﬁcies were transferred to nayly created
Ambala Division end thereaftsr ths applicant was alloued
te continue egainst temporary vacancies, Howsver, at
that time, the applicant had expressed his willingness
to go to Ambala and it sppears that the junior-most persons
Qare shifted there, In our opinion, ed=hoc eofficiaticn of
the applicant in the instent case, was not fortituous ir A
terms of Railuay Board’sAlettgr~dated 18.3,54, The instry-
ctions issued by the Railﬁay Board would also prevail ovar
over any instructions on the same subject issued by the

Gemeral Manager,
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Te In Direct Recruit_Ciass-II Enginsering Officers
Association Vs, State of Masharashtra;JT 1990(2) SC 264,
it was observed as under: ‘
1(g) If the initiai?appointmevt is not made by
following the procedure laid down by the rules
but the appointee continues in the post uninterr-
uptedly till the regularisastion of his service
in accordance with the rules, the period of
officiating service will be counted,®
B. Following the law laid down by the apex court in the
aforesaid case, various Benche§?2§?€s Tribunal have given
relief to employees by ordering that such ad=hoc servics

will count for seniority,

8. In view of the above, we hold that the applicent

is entitled to succeed, The application is disposed of,

with the following orders and diractions:=-
(i) The impugned order dated 5.10.90 is hersby
set aside and quashed,
(ii) The appliant shall be desmed to have put in tre
prescribed length of service as Personnel Inspsctor
and to have rightly been alloued tc asppear for sslection
for the next higher post of Group 'B' Assistant Perscnne’
Officer,
(iii) The result of his selaction shall be announced
aﬁd the applicant shall he given promotion ss oer his
position in the merit list,
(iv) The respondents shall comply with the aboue
directions expeditiously and preferably within a pericd
three months from ths date of eceipt of this orﬁer.

(v) There will be no order as to costs,
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