CENTRAL ADMINISTRATIVE TRIBUNAL: PRINCIPAIL RENCH.

0.A. NO. 2059/90

gt £

New Delhi this the 4gth day of July, 1996.
Hon'ble Shri A.V. Haridasan,.Vice Chairman(J).
Hon'ble Shri R.K. Ah6oja, Member(A).

Shri Mahinder Singh Nijhawan,
S/o Shri N.S. Nijhawan, !

R/o F-11, Green Park Extension, :
New Delhi. : : ... Applicant. -

By Advocate Shri Shyam Moorjani.

Versus
1. Delhi Administration,
through its
Chief Secretary,
Sham Nath Marg,
Delhi. )
2. The Secretary (Services), .

Pelhi Administration;
Sham Nath Marg,
Delhi.

3. Union of India through
The Secretary,
Ministry of Finance,
Department of Expenditure,
North Block, )
New Delhi. .. .Respondents.

By Advocate M#s. Manisha, proxy for Mrs. Avnish
Ahlawat.

ORDER

Fon'ble Shri R.K. Ahooja, Hember(A).

The applicant, 'who was recruited as an Assistant
Accountant in _ the Delhi Administrafion _ w.e.f.
18.12.1@67, “is aggrieved that despite puttingﬁ
in 22 years of service, he has not been given even
a single promotion till <date. The application

was originally filed in October, 1990.
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2. Tﬁe éase of the applicant in brief is that
he joined the service as an Assistant Accountant
with Delhi Administration on 18.12.1967. . The said
post was classified as Class-TII (Ministerial).
Thereaffef, he was transferred to the Labour Depart-
ment in 1978 and to the Education Depariment' in
1980 as other ministerial cadre officials. Tm the
year 1288, the first promotion 1list of 1867 batch
of Grade-III was issued, but the name of the applicant
did not figure in the said 1list. ~He was assured
that his name would find a mention in the supple-
mentary 1list but when the second promotion "list

also came in 1920, his name was again missing.

The applicant submits that when he made represen-

tations against the omission of his ‘name, he was
informed that since he was an Assistant Accountant,
he Dbelonged to an ehtirely separate cadre and,

therefore, he was not considered for promotion

in the ministerial cadre. He further states that

at that time._—-he came to know that in the year
1977 vide O0O.M. 'dated 4.6.1977, the Ministry of
Financé, had directed the Delhi Administration
to meet the temporary shortage in the cadre of
Junior Accounts Officers by ad hoc/officiating
promoti;ns from amongst the Senior/Junior Accountants.
He alleges that despite the fact that he was eligible
to such a promotion to the post of Junior Accounts
Officer, he was not considered nor was his case

considered when in the year 1981 the respondents

established the Subordinate Accounts ~ Service.
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stay orders issued in O.A. 910/90. The respondents
further state that since the applicant is eligible
to be promoted from Grade—fII to Grade-II as and
when the .stay order 1is vacated, his case would

be considered. .

4, We have heard the learned counsel’ on both
sides. Shri _Moorjani, learned éounsel for the
oapplicant, has -argued that the applicant haa the
mnecessary ‘experience and was fully gualified +to
be promoted aS‘\Junior Accounts Officer in 1977
even though such -an appointment:  was on an ad hoc
basis. Officigls who have been so appointed had
Teceived fgrther promotions on the account side
and, therefore, +the applicant should be granted
relief by giving thosé. promotions. The applicant
would also be entitled to the arrears ofl pay as

well as fixation of his retiral benefits on the

basis of such promotions.

4, Ms Manisha, learned proxy counsel for Mrs
Avnish Ahlawat arguing for the respondenté, submitted
that as per the Govt. instructioné then issued,

the applicant was not even eligible to be considered

\1n 1977 for- the post of Junior Accounts Officer.

Even otherwise the question of promotionwmlg77 épuld
not be raised in 1890. @ As regards the promotion
in the ministerial cadre, she has submitted that
the applicant could not be promoted because his
name did not figure in the seniority 1list and the
applicant did not give any représentation for the
nwon-inclusion of his name even though a tentative

Seniority 1list had been issued earlier wherein
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The applicant further alleges" tnat in the nesult
he was neither considered for promotion on the‘
account side nor was he considered for promotion
in the ministerial cadre. He, therefore, prays
that the Tribunal should direct the respondents
to promote him first to the post of Junior Accounts

Officer w.e.f. 1977 and to give him all further
promotions

/till the time of his voluntary retirement and to

Cfix his retiral benefits, including pension

accordingly.

3. The respondents 1in their reply ~state that
although the applicant was designated és an Assistant
Accountant gmxxgigxon his initial appointment, his
posf was classified as Grade-TIT (Ministerial),
that is . UDC, and in that capacity he was transferred
to various departments. The incumbents holding
the post of UDC are dinﬁerently designated in
different depantments/:;cgashier nr Junior Accountant
in the Pay and Accounts Offices,. The UDCs belonging
to the batch of 1967 were considered for promotion
in the year 1988 but since the name oflthe applicant
did not figure- in the seniority 1ist, he could
not be promoted as such, The respondents allege
that the applicant never .repreéented regarding
' ' in the seniority 1list
his non-inclusion /till -April, 1980. Therefore,
he could not be promoted to the next higher post
on- 14.2.1920 when the second 1list was issued
and Grade;III officials of general category were
considered upto 1972 appointments. iThereafter,
his case could not be considered on account of

.‘%/
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.also the name of ﬁhe applicant had been omitted.
The learned ﬁroxy counsel vehemently argued on
£he point that since +the relief élaimed by the
aPplicant relates only to his appointment as Junior
Accounts Officer for which no case exists, the

application deserves to be fejected without further

consideration.

5. ’ Having given_  consideration +to the pleadings
on records and the argumehts on both sides, we
are of the opinion that the case of the dpplicanti
has merit. While it is correct that the applicant
was given the post of Assistant Accountant on his
initial entry into the Govt. service; it is adﬁitted
on both sides that the said post was classified
as Grade-IIJ (Ministerial). Thus, the prémotions
of the applicant could come only in the ministgrial
éadré.’ The applicant claims that he could have
been considered for the post of Junior Accounts
Officer in 1277. The possibility of his consider-
ation for such a post does not give him a right
0 be so appointed. The Govt. instructions were
4hat in view of thé shortage of accounts staff,
the Delhi Administration could consider others
ﬁxiighnts experience for appointment as Junior

Accounts Officer but only on an ad hoc.and temporary
basis. It could not, therefore, be. saidu that
all those who had any accounts experience became

entitled to .be promoted as Junior Accounts Officer.

4



6 | Y

The initial appointment of the applicant was in

Grade-III (Ministerial) cadre and if he had any
right, it was for promotion .in his own ministerial
cadre. The respondents submitted that he ~should
have ©been éonsidered for the first promotion in
1988 but this was not dohe becausé his name did
wot figure in the seniority 1list. We do not agree
with the bcontention of the learned proxy counsel
for the respondents tﬁat the applicant should have
represented against his non-inclusion in the seniority
list. The responsibility' for maintaining the
seniority 1list is' that of the -employer. The
applicant could have been called upon to represent
in case his seniority was not properly fixed but
his name had té figure somewhere and the
Tespondénts could not take the iine of defence
that sihce he did not represent, his,h name did not
exist in the. seniority 1list. It is strange that
despite  his represehtations, this omission was
not corrected and he was not included in the second
promotion 1list of 1990.- Be fhat as it may, the
applicant had clearlyfxright to be considered for
promotion in 1988 and to all subsequent promotions
in the order of his seniority in terms of his date
of appointment. We are, 4therefo?e, of the view
that <the respondents should consider the case of
the applicaqt for promotion in the ministerial
cadre from ‘the same date when his next junior was

considered.

No
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6. . A guestionh which might be considered in moulding
the relief concerns:: the payment of arrears of
pay in case of promotion of the applicant. Our

attention has been 'dfawn by Shri Moorjani to . a
copy of the letter written b& the Principal, Govt.
Boys Sr. Secondary School, Srinivaspuri, New Delhi,
the controlling officef of éhe applicant, at that
&ime'(Annéxure A-IX). This letter is dated 19.8.1988
and is addressed to The Directorate of Educatién.
The Principal after giving a reference to the Directo-
rate's letter of 11.8.1988 on the subject of promotion
from Grade-IJTJ to Grade-II has stated that he is
enclosing the information in the prescribed proforma
in ‘respect of the applicant who was working jﬁ

Grade-III in his school. This shows  that the
applicant's particulars .hwi‘ been forwarded to
the coﬁcefned Directorate< and, therefore, the
applicant cannot be ip any way Iheld responsible
for any omission resulting in his non-inclusion

in the seniority 1list and consequently of his

promotion.

7. In the conspectus of facts and circumstances
of the case, we dispose of the application (0A)

with the following directions:

(a) The respondents will consider and finalise
the case of promotion of the applicaﬁt
to Grade-IT as also to the higher grades
of ministerial cadre from the date any
junior to the applicant was so promoted,

};?l’ within a period\ of three months Qf the

veceipt of a copy of this order.



(b)

(c)

(d)

N
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The respondents will fix the applicant's
pay in the higher post, work out the
arrears of pay due to the applicant
and pay the same to the applicant within
a period of three months thereafter.

The respondents will also redetermine

the pensionary benefits of the applicant

accordingly and pay to him the -arrears.

thereof within the said three months.

There will be no order as to costs.

Yo = ‘
R.XK. &£éoja/) ‘(A.V. Haridasan)

Member (A
_/M/

"SRD'

- Vice Chairman(J)



