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NEW DELHI
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IN THE CENTRAL ADNINI:TRATIUE TRIBU&%%T?E)

. N a;”
D.AesNo. 2013/90, © Diate of decision? 2157

Hon'ble Shri 5.R. Adigs, Member (A)

Hon'ble Smte Lakshmi Swaminathan, Member (J)

Shri Tikam Chand,

$/o Shri Sri Ram,

R/o House No. 2710,

Tri Nagar, '
Delhi=110 035, oe Applicant

(By Advocate Shri Shenkar Raju)

Versusgs

1. The Commissioner of Police,
Delhi Police Headquarters,
MeSals B‘dildlng,

I.P, Estate,
New Delhi.

2. Union of India,
Ministry of Home Affairs,
Government of India,
North Block, Neu BDelhi
through its Secrestary.

3. Additional Commissioner of Polics,
Delhi Police, Police Headquarters,

MSO ‘ '
ol ggiéiings L. P Estate, Respondents

(By Advocate Shri Vijay Pandita)
0RO ER

thon'ble Smt. Lakshmi Swaminathan, Meﬁber (Judicial)_/

The applicant has filed this a@pplicatioen under
Section 13 of the Administrative Tribunals Act, 1985
against the order passéd'by the Additional‘Commissioner of
Police (ACP) dated.6.9a1990 compulsorilQ retiring him
from service.(ﬂnnexura,P-Z). He has also challsnged the
diéciplinary proceedings iqi£iatad against him vide order
dated 1531@1990 (Annexure P=4) and suspensiaon brder |

dated 8.,11.1389 (Annexure P=3), The suspension order has
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been later revoked with immediate effect by order

dated 6.9.1990 (Annexure P=1),

204 The brief facts of the case are that the
applicant was directly appointsd as Assistant Sub-
Inspesctor of Police wes.f . 16.7.1359, He was promoteq
as Sub~=Inspsctor of Police w.2.fe 1é.10.1970'and further
promoted as Inspector of Police uw.s.fe 21.2;1989¢ He
was posted in the Office of Foreignvr Regional Regis-
tration Office till his compulsory retirement by the
order dated 6.9.1990. The.applicént statags that he.les
received 120 commendation certificates for good wark,
According fé.him, his SUSpehsion order dated 8.11,1989
and subsequent initiation of disciplinary proceedings
were frivolous, baseless and fabricated. An enquiry
had been instituted against hi@ Qnder Rule 15(2) of

the Delhi Police (Punishment & Rppaal) Rules, 1980

by order dated 16.1.1990 (Annexure P=4). In this
ehquiry, tﬁe a@legationé levelled against the applicant
were that he demanded and acceptsd money for clearing

a passenger without confirming his identity, whea there
QErgclear contradiciions in yh. dis-embarkation card and
the‘pass~pdrt of the passenger,which allegations were
denied by the applicant, The applicant has élleged
certain irregularities in the conduct of the snquiry
proceedings, On 6.9.1990, his sarlier suépension or der
dated 8.11.1989 was rewked and the impugnéd order of

compulsory retirement served on him on the same dats,

In this D?Ao the applicant has challenged the validity

of the impugned order of compulsory retirement dated
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6.9,1990 and the initiation of .the dapartmental

Droceadings,

3« °  Ue hava heard Shri’Shankér Raju, 1sarned counssl
i : Fo;.tSB applicant. and Shri_Vajay Pandita, lsarned

toynsel for the respondents,

4, Ouring the hearing the l=arned counsel for the

to the validity of the order of compulsory retirement
dated 6,9,1990 on the follouing grounds 2=

(i} That it is by way of punishment as the
® departmental snouiry procesdings uwere
j ) " still psnding and this method has bssen
1 ' ' adopted as a shart-cut in contravention
of the Appandix X{I1) (3)(s5) of the

instructions regarding premature retirament

|
|
. o applicant has confined his chellengse in this anplication

of Central Government ssrvants apnendad
to the Pension Rules, He reliss on the
following judgments $=

(a) B.M. Shah v, UNT (1991(18) ATC 155

(b) Jeledain v 80T (1931 (2) AT 410 3 and
() KeRamakrishna v, U0I (1991{V01,11) ATI s585),

] e

(ii) That the applicant had besn promotsd as
Inspector on 21,2.1989 and after this dats
" since there was no adverse entry in his
) ' " confidential report or any enauiry nending'
against him sxcept the one referred to abovse,
the ordaer of compdlsory retirement is by way
of punishment, ‘

(1ii) He reliss on the judgment of Suprems Court
in Y01 v,K.R. Tehliani that no comoulsory
retirement. can bs passsd uhen the aoplicent

was working only in an officiating canacity
as Inspector, \

This argument can be strainhtauay
rejected as this case has basn averruled
by the Suprems Court in Ahujs v, UOI

Jﬁbfl | (1987 (1) stc 604)
o




(iv) Relying on the judgment of thie Tribunal
An Dwarke Prased v, UOI (ATR 1990 (1) CAT

93 (Shimla))}, the contention is that ance
the applicant has been promoted dﬂy &
adverse entry prier to the promoction, ;8 7

: wvashad out . The ssplicant had besn

! | promoted under Rule 19(1) of the Lelhi

| Police (Promotion & Confirmation) Rules,

i . 1960 as lInspector on 21.2.1989 and the

‘ | order of compulsory retirement could, there=-

fore, not take intc account any past

adverse entry in his service. He has also

| relied on the judgment of tHe Supreme

1 Court in P&T Board v. CNS Murthy (1993(Vol.II)

SLI 16 J.
e (v) Since the Commissioner of Police is heead
// ' of the Review Committee, there was no

—_—

independent application of mind. by ths
competent authority, namely, the Additional
Commissioner of Police,who is the competent
authority in thiscese to pass the impugned
order of compulsory retirement (Bakshi. Ram ve
UOI & Ors. (0.A. No, 1325/88) decided on
22nd December, 1993,
(vi) The Review Committee had met on 23.8.1990
and 31.8.1990 and at that time, according
'to the applicant, since he was appointed
on 16.7.1959, he had not completed 30 years'
of service as provided under Rule 48 of the
- Central Civil Service (Pension) Rulss, @&s
¢ the applicant was under suspension for 10
months priaor to the-date and the applicant

was also subjected to punishment of one year
forfeiture of service, According to the applie
cant , if these two perionds are taken ints
account, he has not completed 30 yzars of
qualifying service as required under the
CCS(Pension} Rules for compulsorily retiring
him from service,

y ‘ .
S. The lsarned counsel for the respondents has refarred
to the reply filed by the respondents in which it is stated
that he has besn suspended as many as six times during his

}%&. career and it was also notsd that he was brought on the list

of &fficers of doubtful integrity vide DCP(Vigilance)'s

e a9




letter dated 2.2.1990.,  Shri Vijay Pandita statses that

e

‘the Internal Screening Committee and the Revisuw Committee

had recommanded his presmature retirement aftsr considering

"his service record in accordance with the relavant rules

and progedure, He submits that the order of compulsory

passed action

retirement was ncEZby way of punishment buﬁéﬁas been rightly
teken in the public intsrest under Ruls éalof the CCS
(Pension) Rule;. He hés alsio feferred,ta;and placed on
recordﬁ the ciroular dated 15.10.1385 to show that all
services for, vhich the Government servant is paid from the
Consolidated Fund of India will be treated as qualifying
service., In view of these provisions, the applicant had
compieted 30 years of quaiifying servicae, incluaing aé his
one year of Forfeituré of service, at the time ghen the
impugned order dated 6.3.1990 had been passed :or even

at the time when the Review Committee made its recommendations

on 23.8,1989 and 31,8,1390. He has also mentioned that the

judgment of Bakghi Ram Gupra) relisd upon by the applicant

has been stayed by ths Supreme Court vide order dated
12.7.1994. In the facts and circumstances of the case,

he sﬂbmits that the application day ba dismissed;

Be We havé carefully considered the arguménts of both
the counsel, perused the records in the case and the
judgments referred t§ above, The respﬁndents have also
submitted the.releﬁant files pertaining to the Screeniﬁg
Committee, Revieuw Committsé and the A(Rs of the applicant

for our perusal,




7 The Supreme Court in P&T Board & Others v.

CNS Murthy (Supra) has follouwed their earlier decision

in Baikuntha Nath Das v. Chisf Distrigt Medical Officer

and ‘ :
/1992(2) JITI_JAaid down the following principles with

regard to the modalities for the invocation of funda-
mental ruls 56{j), which is in papimeteria to Rule 48
of the CCS (Pension) Rules, namely -

(i) An order of compulsory retirement is not
- a punishment. It implies no stigma nor
any suggestion of misbehaviour,

(1ii} The order has to be passed by the Govermment
on forming the opinion that it is in the
publiec interest to retire 2 Government ser=
vant compulsorily. The order is passed on
the subjective satisfactionm of the Governmert .

(iii} Principles & natural justice have no place

- in the cntext of an order of compulsory
retirement, This does not mean that judicial
scrutiny is excluded altogether., UWhile the
High Court or this Court would not examine
the matter as anappellate court, they may
interfere if they are satisfied that the
order is passed (a} malafide or (b) that it
is based on no evidence or (c) that it is
arbitrary in the senge that no rsasonable
persen would form the requisite opinion on the
-given material; in short if it is found to
be a perverse orders

(iv) The Government (or the Review Committee, as

‘the case may be ) shall have to consider the
entire record of service before taking a deci-
sion in the matter of course attaching more
impor tance to record of and performance during
the later years, The record to be so considered
would naturally include the entties in the
confidential records/character rolls, both
favourable and adverse. If a Government serveant
is promoted to a higher post notwithstanding

the adverse remarks, such remarks lose their
sting, more so, if the promotion is based

upon merit (selection) and not upen seniority. -

(v) An order of compulsory retirement is not liable
to be quashed by a court merely on shouwing
that while passing it uncommupiceted adverse
remarks were alsoc taken into consideration,
That circumstance by itself cannot be a basis for
interference.
Interference is permissible only on the grounds
mentioned in (iii) above,
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8, Us have perused the Reports of the Internal

Scfeaning Committe@‘and Reviey Committess gnd ars

satisfied that they havs considersd the entire record

of gmpryice of the applicant be?pre taking a decision,

It ig clear Frém the record of serviee that éhe anplicant
has been placed Undgr suspsnsion and punished andg

his servica'record canqot be considarsd to be satis?actory.

His name had also bean put in ths sscret 1ist of

parsons of douubtful inteority., Considering the record,

"therefore , we find ao infirmity in the decisionsof the

Screaning or Reviauw CLommittses in recommending “hat
/as thsy are not arbitrary or unresasonabls,

the applicant should be compulsorily retiredz In his
rejoinder affidavit, the applicant has not disputsed
the varipus punishments awarded to him during his

ssrvica,

9, The Revieu Committse had bmen constituted
by the Commissioner of Polica uith the Additional

Commissioner of Police (ﬁ)las Chairman, who had
considerad the service rocord of the annlicant bePo;o
recommending his retirement in the public interest, .
The allegation of the appliCant.thét gints the Révieé
Committes ua; headéd by the Commissioner of Police
himself’ t&a&&%%i%, the compstent authority has not

applied his mind indspsndently is contrary to ths

- facts and, thersfore, untsnable, It is accordingly

rejectad,
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10. The other main ground takem by *hs annlicant

is that the order of compulsory retiremant cannot

b® passed for any particular act of mice-sonduct

as this wuld amount to punishment and is contrary

to fApoondix X of the CCS (Pensicn) Rules, In %he

decision in K, Ramakrishan v, li0! & Ors, (Supra)

relied'oq by the anplicént, the Tribunal had taken
the view that the applicant uas CDMpulgor%yretired.
on account of misconduct and when an appesl ascainst
the panalty order uas pending, This is not the

case befores us, Similarly, in B.9,5hah v UOI & Ors

Supra) one of the main grounds on which the
Compulsory retirement order was set asids.ugs #hat
the.5creening Committee and the Revieu Committes
had made the repcmmendation'in ignorancse of the
material fact which is not the situation beéars us,

Sg both these cases are distimguishabla,

1. In the recent decision: of the Sunrasme Court

in 3tote of U.Pov.Abhai Kishore Masta (1995) 29 ATC 16

the Court hslde--

" It cannot be said as s matter of lay nor
Can it bs stated as am invariable rul e,
that _any and everv ordsr of comnulsnry.
retirement made under Fundamental Rule 56(4)
or other orovision corresponding thoretn)
during the pendency of discinlinary proceedinas
is necessarily nengl. 1t mav be nr it _mav
not be, It ic g matter tg he decided an_a
verification of the relesvant rzcord or the
material on which the orcer ie bassd.

In the State of U.P. v.Madan méhééwmamérk
it has basen held by a Lonstitution Basnch that
the test to be anplied in such matters is




"does the order of compulsory retirsmant
Cast an aspersion or attach a stiama to
the officer uhen it purports to retire
him compulsorily 71t was obssrued that
if the charge or imputation spainst the
officer is made the condition of ths
gxercise of the pouer it must be heid
to be by way of nunishment= otheruise
not, In other words if it is found that
the authority has adopted an easier
course of retiring the amnloves undaer
Rule 56(5) instmad of nroceeding with
and concluding the enquiry or where it
is found that the main reason For come
pulsorily retiring the -employss is the
pendency of the discinlinary proeseding
or the levelling of the charges, as the
Case may be, it uwould be 2 cass for
holdirg it to bm psnal, But there may
also be a case wuhere the order of come.
pulsory retirement is not really or
mainly based upon the charges or the
.pendency of discinlinary enquiry, Ag a
matter.of fact, in many cases, it may
happen that the authority compastent.to
retire compulsorily under Rule SS(j)
and authority comnstent to imnoee the
punishment in the discinlina:y_enquipy
are different. It may also bs that the
charass communicated or the pendancy il
the discinlinarv enquiry is anly one of
the savaral circumstancas taken into
consideration. In such casss i+ cannot he
said that marely bacauss the ordar of
comnulsory ratiremant is made aftar the
Charass ars communicated or during the
pendency of discinlinary emquiry, it is
p2nal in nature, "

(emphasis added )

Having regard to the aforssaid
observations of the Supremo Caurﬁ, the seryice rogcord
0f the applicant, and ths oroceadings of the
Séreening and Reviéu Cbmmittees in ﬁhis casas, it
cannot be said that the order of Compulsory retiroment
is penal in nature and theruise invalid or illenal,

During the period under reviey ona of the rolevant

Gircumstanca that can be takeﬁ:g%égunt is that
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a Disciplimary enquiry had besn instituted against the

anplicent which is pending, In the circumstances of the
case, ue do not find that the impugned order is pensl in

nature,

12, The applicant has been .promet ed as Inepector

; on 21,2,1989 and the impugned order of ecompulsary
retiremant has been pacsed more tham 11 years laster
taking into account tha sntire ssrvice reeord of the;
applicant as mentioned in principle (&)'OF the judgment

® : - of the judgment of the Supreme Court in D&T Board and
, . ,

- ‘ Others v,C.3.M, Murthy ond Others, In the facts and

cifcumstances of the case, the contention of the
applicanﬁ that because he has besn nromoted al? hié
prior édQersb entriss lose importance and are washed
out is,thargfore, not ﬁgnabis and the impugned order

is not liable to be quashed,

12, Nextg the contention of the anplicant that he has
\~( not completed 50 years? dualifyinq service baforea the

impugned order was paésed, is without any hasis havirg

regard to-que'1é of the CCS{Pension) Rules, 1972 read

with the Department's Cirecular dated 15,10,1985, This

argument is alsolrsjécted.

14, We also’do rot find merit in ths other contentiong

taken by the applicant to warrant any interferenca in the

Case. In the result, the OA faiils and is dismissed. There

will be no order gs tg Costs,
. <

(Lakshmi Swaminathan) {5.1. Adick )

-

Member(3) Mamber{A)
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