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New Delhi, dated the 23th Feb,, 1994

Hon'ble Mr.N.V.Krishnan, Vice Ch al rman (A)
Hon'ble Mr. B.S. Hegde, Member(Judilcial)

Shri Ajit Shama _

Son of Shri S.R. Shama,
F.1421, Laxmi Bai Nagar,
New Delhi.

- .ese. Fpplicant

(By Advocate Sh.M.P.Raju,proxy counsel
for Sh.J .P.Verghese ) |

Versus
through the Under Sec re tary,

Dep artment of Education, h
Ministry of Human Resources & Development,

Shastri Bnawan, NewDelhi
. s+, Hespondent .

(By Advoc ate Sh, M.L.Vema )
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' Union of India,

| (Hon'ble Mr. N.V.Krishnan, Vice Chairman(a)

The gpplicant states that he was appointed
as Massenger/Assistant worker in the Departmnt of
Education and was working as sixch continuously from -
15.9.87 to 22..1..‘90 on a salary of ks 1035/~, He states
| ‘ : that his se rvicej was unautho risedlyisze,_,‘pmi'ng‘ted thereafter

without any enquiry or notice, He also alleges that he

has not been paid eny selary for the periad from l.1.90 to

22.1.90, It is stated that ' Demend notice' was sent




&
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on 8.2.90 demanding his re-instatement to vhich no reply

- has been received. He has, therefore, “filed this O.yA‘. for

a declaration that the termination of his service is
illegal and a direction for his re-instatement with
full . .~ hack wages and for the wages for 22 days

vhich has been withheld.

2. Re spondents have filegl a reply'de nying the
alleAgations mede ., It is‘ stated ‘tha\t the qoplicélﬁt was
a casual daily Qager(mrkri-xan) by the Dep aftmnt of
Educ ation, during A?'_:h_e follolwi;ng periodss

13.9.87 +to 19.12, 1987
20.4.1988 to 13.3.1989

6.4,89  to 2.8.1989
4‘09.89 'tO 31-.].2-.1.989 .

\

It is their contention that his service was discomtinued

‘on 31.12.1989 as there were no work available for him.

Hovwever, in para L of the reply regarding preliminary
objection,it is $£ated that the applicant was never
engaged -after 23.1.90 as his vwork was no more required by

the respondents.

3. It is further contended tha‘.c- he was:- a casual worker,

He was paid minimum wages notified by the Ministry of

Labour under the Minimum Wages #ct, 1945. Respondents state
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that recruitment of deily wagers is done only for work
which is of a casual orF a seasonel or intermittent nature.

His service were terminated cepending on the requirements

Of V\.O.'C‘k.

4, - Zemand notice was not received by the department

and hence no reply was sent,

5. The zpplicant has filédrsjoinder reiterating the
stand taken by him in the O.A, He relies on a judgment
of the Allshabad High Gourt for his contention that he

is entitled to be regularised in consideration of his past

\

- services,

6. We have he ard the learned counsel for both the

- parties. Le arned counsel for the applicant has drawn

our attention to the judgn}eﬁfc of r“xllah;bad High Court
i11(199o) GSJ (HG) (1) copy enclosed as fn.A to the
rejoinda;r) Jt W:aS held that ”‘.paucity of funds or

absence of sanctioned post cagndt be a ground for denying

the benefit of regularisation to the petitioner who had
: o

worked for about 1O years.

7.  Leamedcounsel for the goplicant also submitted

that even, if the reply of the respondents that the gplic ant

vorked in discontinuous spells is admitted for the sake
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of argument,/s", it may be noted that he had wor'ked' for
- 240-days in each of the two consecutive years.There fore,

under the standing instruc tion of Govts, he was entitled

to be regularised. .

8., Le amed counsel for the respondents submitted

that the spplicant had not vorked upto 23,1.90 s

. " of the reply - =~ ‘

: mentioned in para-l/wherein it is stated that he
was never engaged after 23.1.90. He submits that it
should be construed to refer to 31.12.1991 only as
referred o in the other paras of the reply.

!

. 9. W have carefully, consicered the rival

béntentions. ’u’ﬁhén the e Spo‘ndents/made' an avermment
that the applicant had vorked in 4 discontinuous
spelis, the applica#‘lj_: did not chezllenge . this
seriously in 'the-rejoinde T, e.xcepting to state that
the.br_eaks are aétific‘iai breakjlf the applicant nad
really worked continuously from 15.9.87 to 22:1.96,as
alleged in the O'.A-.‘,_ he could have prayed for a
direction to _theAre spondents to p_noduce o;:iginal
acquittence rolls of that period to show vhe the r

the ap-plic.a'fxt had been paid or not during that .

entire period. Not having done that, we are satisfied
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that the respondents have eétablished that th_e' goplicant was

not engaged continuously but only in broken periods.

10, The reliance on the Allahabed High Court's judgment
referred to above foT. tuo reascns is not prope.r. .Firstly,

the service is not continuous secondly, the service is not

long enough for consideration for regularisation. -

1l. . In so far as the claim that the gpplicant had

worked for 240-days in two consequtive year is

- concerned, vwe notice from the s'tatemen_”t glwen by the

re spondents that the gplicant hsd worked for the

whole of the year 1989 except for the period between

&

14,3489 to 5.4.89(23-days)/3.8.89 to 3.9,89 i.e. 32 days.

This will be more than 240 t;lays,. In the previous
calender year, of 1988 he had worked from 20.4,38

to 31,12.1988 without break. This 2lso is for more

. o R
than 240-days. However, that is not an issue waet is

Q.
-

raised in the O. 4.

12, 'If spplicent wants to be consicered on the basis

of the standing, inStruc_tions of the Department of

Parsonnel in this behalf, it is open to him to make a

separate representation in this behalf.’py the respondents,

13, In so far as main prayer in this O.As. is concemed,

we are of the view that the applicant is not entitled +o
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regul arisation, Hovever, we are satisfied that the
pplicant had worked upto 22.1.90 for which period

he has not been paid.

4, e, therefore, dispose of this O.A. with a

direction to the respondehts to make payment to the

~dplicent for the period 1.1.9C to 22.1.90 vithin

two rfpn-th_s from the date of receipt of this order,
e also make‘ it Cie ar that thi; orer will not
stand in the way of the appli‘canf fmm\making any
representation to 'the'I‘QSth(F.ntS’ forlxegularisation
on the basis Qf sténdihg inétructioﬁs, if any,
of' the Minis/try of Personnel fhgt éasual laboursr- -

who have worked in two consecutive years for 240 days

"~ in each year, may be considered for regularisation.

This OuA is disposed of with the above

direction.

A - | 354
(B.S. Hegde) ) . (N.V.Kri shnan)
Me mbe r(J) Vice Qhainnm(:?\)
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