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Postal Services Board,
Department of Posts,
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3. The Director Postal Services,
Kan pur Regiotj,
Kanpur,'

4. The Superintendent of Post Offices,
Bulandshahr Division,
Bulandshahr (UP),

By Advocate Mrs .Raj Kumari Chopra.^

JUDGMENT

By Hon'ble MrJ S.R.Adiqey Member (a).

In this application, Shri Durjan Singh,
retired Postal Assistant, Lakhaoti Post Office,
Distt,' Ghaziabad has impugned the order dated 28.1.88
(Annexure-Al) imposing the penalty of compulsory
retirement from service and the appellate oider
dated 26.10.88 (Annexure-A2) rejecting th^ appeal.
2, The applicant v;ho entered the service as
Post Man on 22,6/62, and was working as a Postal

antftin Latch^oti Post Office, was suspended on

.Respondents,!

"i:

' %
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18.11.83 under Rule 10(1) CC3 (CCA) Rules,1965,

as departmental proceedings were reportedly con temp latec

against him (Annexure-A8), and his headquarter
was fixed as Lakhaoti Post Office, It appears that

the applicant requested that his Headquarter be

changed to another place as he felt that there was

a conspiracy by the Lakhaoti Post Office staff to

involve him but he alleges that there was no response

Subsequently, the Superintendent of Post Office

Bullandshahr Division, under wrtiich Lakhaoti Post

Office f a 1Is, registered two cases of mis-appropriation

of Rs.5000/- datcsd 29.10.83 and Rs.llOO/- of Saving

Bank Account NOo2703693 dated 17.8.83 to the 3.0,

Incharge Aurangabad Police Station for police

investigation and a criminal case was registered.

The applicant further states that the contemplated

disciplinary proceedings against him did not

for more than three years and his suspension was

subseque,,ntly revoked vide order dated 6.2.87
\

(Annexure-Alo) and the applic ant was directed to take
charge as Postal Assistant in Bulandshahr Post

Office. Subsequently, by Memo dated 20,2.87. a charge
sheet under Rule 14 CCS (CCA) Rules was issued against
the applicant alleging misappropriation of fh,5000/-
dated 29,10.83 and Rs.lioc-/- in respect of S,B.Account
NO.2703693 dated 17.8.83, in respect of which a
criminal case, referred to above,had been instituted,

3. The charges read as follows:

" (i ) Ch 29.i0.83when Shri Qurjan Singh
was working as Postal Assistant in
Lakhauti Post Office a cash of
Hse5000/- vvas sent by Buland Shahr Heac^
Post Office to Lakhauti Sub-Office.
Shri Durjan Singh in the'^absence of
Shri Manak Chand Sub Postmaster took out
th^i cash .ofP5.^5000A after, opening the
Cash bag and noted the false E.3 of
non-receipt of Rs^-tooo/-.
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(ii) Gh 17«^3.'83 Shri Durjan Singh while
working as Postal Assistant in lakhauti
shovyed depost of Rs.llOO/- in S.B.Pass
Book No^2703693but did not enter

this deposit in Govt,' records and did
not take the amount in account.

Therefore the aforesaid Sh.Durjan Singh
violated Rules 424(1) and 433 of P 3. T
Man .Vol. VI Part-I I and Rule 4 of P & T
Financial Hand Book Vol." and therefore
violated Rule 3 I of CC3(Conduct) Rules,
1964 by failing to nsaintain absolute
integrity, devotion to duty ^d acting
in a manner unbecoming of a Govt#
servaifttj'

' 4^ The applicant denied the charges, and an

Enquiry Officer was appointed, who subfaitted his

report on as.l.SS (Annexure-A3) holding charges I and
II proved. Accepting the Enquiry Ctfficer's findings,

the Disciplinary Authority Imposed the impugned

order dated 28.-9.'8B of compulsory retirenjent, which

was upheld vide impugned appellate order dated 28.3.88.
Thereafter, the applicant submitted a representation

dated 16.3.89 to the D.G.Posts (Annexure-A6) and

also submitted a revision petition under Rule 29 CCS

(CCA) Rules, 1965 to the fv^ember i^rsonnel. Postal
service Board on 15.4.89 (Annexure-A7), and the
revision petition is stated to have been rejected

on 14.100 92.

5. The first ground taken is that a copy of
I

the Enquiry Officer's report was not suppliad to the

applicant before the impunged penalty order was passed,

This has been denied by the respondents in their

reply; and in any case in the background of the

ruling in MgoDirector, ECIL VS.' B.Karunakar - 1994

(4) see 727,non-supply of a copy of the Enquiry

Officer's report before passing the penalty order
A

prior to Jlc,It. ^ 0 (the date of the Hon'ble Supreme

Court's Judgment in Ramzan Khan's case -air iggi SC 471

(K
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does not fataly vitiate the departmental action taken

against the applicant. Hence this ground fails,

6. The next ground taken is that the respondents'
action in ititiating departmental proceedings and

imposing the penalty of compulsory retirement, when
a criminal case was proceeding against the applicant
on the same charges is bad in law. The applicant
has relied upon Rules 80 and 81 P 8. T Manual Vol-IIE

read with Home Ministry's letters dated 7/6,55 and

4,9.64, but these do not expressly bar the conduct
, of departmental proceedings during the pendency of a

criminal case. In fact, in UOI Vs.' K. Dutey fl'X. /?«

$c-xnt » Hon'ble Supreme Court has held that
no hard and fast rule can be laid down whether

departmental proceedings may or may not,be conducted
during the pendency of a criminal case, and it
would depend on the facts and circumstances of that
case,^ Hence this ground also fails.

Xhe nex't ground taken is that the delay

of more than three years that elapsed between

the date of alleged misconduct (August- Q:tob2r,19B3)

and the issue of charge sheet ( 20ife,87),during
which period the applicant was also suspended

( 18,-il.83) and subsequently reinstated ( 6.2.87)
is fatal to the departmental proceedings. Reliance

is placed on the Qujrat High Court's ruling in. Mohan

Bhai VS. Y.B.Zala 8. others-i980 (1) SIR 384. That

judgment considered the, delay of 1^ years fatal havinc

regard to the v&rv nature and A2!ltlnt_qf^Wie^cha^,

(emphasis supplied) and doubted whether the charged

Constable could offer a satisfactory explanation

^ on the basis of his memory when the charge was

h •
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levelled li years after the occurrence, in the

present case, neither before the Enquiry Officer,

nor before the Disciplinary Authority or for that

matter even before the appellate authority or the

revisionary authority has the applicant taken the

plea that the passage of time had made it difficult ,
for him to recapitulate the chain of events
effectively. In fact in the departmental enquiry,

both during his own exanination, as well as cross-
examination of witnesses, the applicant has been

precise and detailed^and has recollected events as
they Iare said to have happened,^ Hence that ruling
has no application to the facts of this case, and
this ground also fails.

8, The next ground tak^n is that a reading of the
Articles of charge shows that the Disciplinary

Authority has expressed a definite opinion as

to the guilt of the applicant^ He has thus prejudged
the whole issue, and the enquiry is a mere formality.'
Reliance in th3.s connection is placed on the
A.P. High Court's judgment in M.A.Narayana Shethy

HA Vs. Oiv. Mgr. 1990 (2) ATLT 41. Merely because the
articles of charge did not c'ommence v.d.th the viords

• It is alleged that* does not imply that the

Disciplinary Authority prejudged the issue. The
inquiry was a detailed and thorough one,^ and as
pointed out by the respondents in their reply, full
opportunity was given to the, applicant to defend
himself. Hence it cannot be Said to have been

a'mere formality. This ground,therefore, also fails.

9. The next ground taken is that the appellate

order is not a speaking one, as required by Rule 27

(2) CCS (CCA) Rule 1965 and DGPT's letter dated
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1,10,80. Reliance is also placed on the Tribunal

(Calcutta Bench) judgment in H.P.Kahali Vs. UOI 8.

others -1.289(2) ATR 452. The impugned appellate

order ^ated 26,10.83 cannot be said to be a non -
speaking oneThe appellate authority states that
the appeal and other connected papers had been

considered care fully,/the appellant in his a!:pe3l

had not put forward any substantial argument
except to make some allegations against the Enquiry
Officer, the Disciplinary Authority and others which
was not strictly lelevant. The appellate authority

observed further that the guilt of the appellant

StoOd proved . and the allegation of bigs on

the part of the Enquiry Officer or Disciplinary
Authority was not established. The Disciplinary
Authority had discussed the grounds taken in the
appeal thoroughly before coming to his conclusion and
from the record it was clear that the appellant

was provided every reasonable opportunity to inspect
the records, and the lapses on the part of other

officials did not absolve the appellant of his own

guilt in the matter. The appellate authority
further noted that the Enquiry ^Officer after holding

the enquiry had concluded that both the charges

were proved against the appellant, and the

Disciplinary Authority having agreed with the

Enquiry Officer's findings had awarded the impugned

punishment which was fully commensurate with the

applicant*:s guilt which stood proved by the

documents and other evidence on record. The appellate

authority rejected the aPPeHant's contention that

the requisite recoj^ds and documents had not been

made available to him, pointing out that he had made

no such request/objection during tW course of

(K
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the departmental enquiry and having regard to'-the
\

applicant's moral turpitude and doubtful integrity saw

no reason to interfere with the impunged punishment

order.* This appellate order cannot by any description

be categorised as a non-speaking one. The appe Hate

authority has given reasons'why the appeal was fit

to be reiected,<*'and why- after ^the car'eful'consiteration
of all the facts^^rimpugnad punishment

^rder warranted nO" interference,- Under the circumstance,^

this ground also fails,

10•' The next ground taken is that the applicant

has been subjected to hostile discrimination in-being
picked UP and punished, because he was only a Postal

Assistant, whiles on the date the alleged misconduct
took place, i.e. 29.^10.83 Shri Manak Chand was the
Sub-Post Master in charge of the office and was

on duty that dayJ It is contended that the primary
responsibility was that of Shri Manak Chand, and the
applicant himself had nothing to do with the opening
of the account and cash bags and handling of the
cash and documents inside those bags ."He contends that
his role was liaited to getting the bags opened .*en
the Sab-Post Master did not turn up.iti Immediate 1

his arrival In the post office, the applicant claimson his arri Master ,,

to have informed tKe£about non-receipt of the cash
of ..JbOOO/- fr» the cash bag sent by the
Bulanshahr Head Office on 29.^10^3, and states that
the Error Report was noted by him upon the Sub-
Post Master's direction who .also signed the
same along with ott«r officials who also signed
it as witnesses. It is alleged that >.0 action was
taken against the Sub Post Master, and only he



r.

-V

- 8 -

Cannot escape his .responsibility by throwing blame

on others .further more he admits having opened the

account b9gcontaining the cash bag and also admits

opening the cash bag in the Sub Post Mater's absence

and accept^aving received cash of Rsi^OOO/-, v.-hich
ncrt to him but

duty was assigned/to the Sub Post Master, As correctly

pointed out by the appellate authority in the appellate

order,' and by the respondents in their reply, irregulsri-
d oes

ties committed by the; Sub-Post Master-£not absolve the

applicant of his own responsibility in the matter, and

the app lie ant c annot legitimate argue that bee ause

no action has been taken against others, therefore,

no action should be taken against himselfi

lie The next set of grouncfe taken is that opportunity t
d. inspect: the listed documents was not affordfoscausf^copiei

of listed documents other than statements of witnesses

were not supplied; order under Rule 14 (11) was not

recorded; copies of day to,day proceedings vi^re not

supplied; and certain lislevant documents vjere deliberately

not producedo'These grounds have been denied,by th®

respondents;! They point out that copies of all the

relevant docunents were afforded to the applicant and

he was given full opportunity of cross-©xaminaticn, at

which point of time the entire file was before him,

and he was never denied the right to inspect the file,'

They also deny that Rule 14 (11) was not followed, and

state that under rules it is not necessary to supply

miinutes of each sitting to the petitioner,- It was for

'yxmnhiT, to obtain copies and the department never

refused to supply the same,^ in so far as the non-

production of certain documents is concerned, which

4'
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the applicant alleges, were relevant to the case, the
respondents state that it was for the Enquiry 'Officer
to collect all the evidence to substantiate the
charge^, and the respondeaiB^^®"^ bound to submit
those documents' which the Enquiry Officer did not

think proper to produce or to accept the documents
mentioned in the said petition. In any event, the
applicant has not succeeded in establishing how' >the
various documents listed in paragraph 5 (8) (@)
of the O.A, are relevant and their non-production
prejudiced hiin to the extent of vitiating the
departmental proceedings, and hence this argument
fails.

12 • The next argument advanced is that Rule
was not follov\ed

14(18) CC3{CCA) Rules^^the applicant was denied
the opportunity of explaining any circumstances

appearing in the evidence against himi^ In this
connection, Shrti Sant Lai ft3r the applicant has relied
on the rulings in R.Robert Vs. UOI -1991(2) SU 138
and Ram Singh Vs.' UOI -1980 (4) SU 414. Rule 14(18^)

becomes mandatory when the Govt# servant had not

examined himself, but in the present case, the

applicant was subjected.to a detailed examination

and hence this rule has no re lev'ance to the

facts of this case.

13. The next argument advanced is that there

is no nention of the names and other particulars of

the persons/witnesses who produced the documents

marked 3/1 to 3/19. The veracity of these documents

has not. been challenged and hence this argument also

fails.
A
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in the list of transaction and in tha Sub Post

.Office accounts on 17.8.83 , and tha charge has

been held as proved, without prcxiucing the list

of transaction nor the Sub Offica account dated

17.8.83 of tha Lakhnauti P.O. during the inquiry.'

All these contentions have been

denied by the respondents vvho state that the E. 0,'

held the enquiry independently and did everything

which the law required . The points which have been

raised in the paragraph above basically involve the

appreciation of evidence, which the Tribunal

is 'not c ompetent to do as it is not an

appellate -forum. The Tribunal exercises jurisdiction
y ty.fi/'r, A ^ y- ^

/exercised by the High Court under Article 226or
A

the Constitution and has to limit itself to

ensuring that the applicant has received a fair

trial, and the impugnad decision is not arbitrary,^fr//foA
or malafide, or based merely on conjectures and

surmises, or on no evidence at all,: There are

enough materials to show that the applicant had

received a fair trial and the decision of the

Disciplinary Authority which was upheld by the

appellate authority is basad upoq-the testimony

of tha prosecution witnesses, which has not been

shaken in cross-examination, or rebutted effectively

by the defence witnesses.-

16, The next ground taken is that the

impugned punishment is biased and malafide and a

conspiracy was hatched to defame .the, applicant,

because of the late attendance of the Sub Post

' Master on 29,siO»83 and again on 31,10. iB3| not 'taking

action in the Bulandshahr P,0, on 29.10.93 on

information of alleged mon-receipt of R%5000/-; non-

K
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14. The next argument advanced is that the Enquiry

, Officer's findings are biased, perverse and based on

no evidence, because i) Sub-Cjffice slip of Lakhnauti Post

-Office dated 29,iO.-83 has been ignored, which shov\,s

refnittance of Rs^oOOO/" by Bulanshahr and its receipt

by sm Mar^k'. Chand on the same datej ii) S/Shri Mishra and
Pawan Kumar left Bulandshahr H.-5). on 31.10.83 v/ithout

the Post Master's pemnission and unauthorisedly visited

Lakhnauti P.O. and did not inform the 1:9/5up^riors about

the non-receipt of Rs.5000/- and took upon themselves the

job of the Investigating Officers, when the report of

' short i«ceipt was directly against them; iii) contradictions

in the statements of S/Shri C,M.Mishra and Pawan Kumar

' on the one hand and those of S/Shri Manak Chand SIRvl
on the other about

and Chbkhey Lai Postman/ " their time of arrival at

Lakh.;nauti P.O. on 31.,10.83 were ignored; iv) The inquiry

reporl^s silent on the. question of the all®g®t^ loan
jPsc ks jc *

of Rs,2000/- by Etevi Sharan^v) None of the witnesses

state having seen applicant takdngout the cash fran the

bag and pocket ing it;vi) At page 12 of the Inquiry report

it is said that Durj an Singh cut the cord of the account bag

and handed it to one D:urjanSin±i-; vii) The Inquiry Officer

at page 12 of the report observed that Manai^k Chand SBI.

attended office at 11 on 29.10,83 and the charge

sheet states that the mail arrived at the Lakhnauti P.O

at 11 a.m« on29,iO,83, and the applicant received the mail

and got it opened in the absence of the SfTt/l, which is self-

contradictory; viii) Exhibit S/4 which was Error Book No.21

of Lakhnauti P.O. written on 29.ilO,'83 confirmed that the cash

bag was received in an open condition and was empty when

taken out of the account bag, but this fact was ignored

by the I.O.; ix) Article II of the Charge says that the

applicant failed to take the alleged desposit of F5.IIOO/-
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issue of telegraphic report regarding its alleged

non-i^ceipt; non-issue of a copy of error report

dated 2S;'i0.83; all®g®d concealment of the report

of short receipt of cash frcm Asstt,^ Post Master

and Post Master Bulandshahr; unauthorised visit of

S/ShriC.M.Mishra Cashier and Pawan Kumar, Sub-AcctJ

Clerk, Bulandshar H.O to Lakhnauti Sub Post Office

on 31.lOv83; non rec ording of their statements on

i.ll«'83 or soonafter by the Superindent of Post

Office when he held the preliminary inquiry; and

suppression of the factual position of shortage of

cash in Lakhnauti P.O. As stated earlier, any act

of omission and commission on the parts of others

does not absolve the applicant of his own culpability

in the matterJ This argument,therefore, also fails,^

17 , It has also been contended that no one

actually saw the applicant taking the money out of
the cash bag, but it is not always necessary for a

person to be actually caught in the act^for culpability

in a departmental proceeding to be established. In a

departmental proceeding for a charge to be established

it is sufficient if there is a prepondrance of

probability, and in the present .case, there is

sufficient evidence on record to bring home the two

charges against the applicant^

18, The next argument advanced is that the

Disciplinary Authority passed the impunged order the

same day he received the inquiry report which betrays

non-application of mind| A perusal of the disciplinary

authority's order makes it clear that there has been

proper application of mind and hence this argument

/ '
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also fails.

19,^ The next argument taken is that the
Disciplinary Authority has not given any findings
on the charges of violation of Rules 106 and
433 of the F &T Manual, Rule 4 FHB Vol.1 and
Rule 3(1) of CCS(Conduct) Rules, and that no
evidence was led befoie the Enquiry Officer to prove

the charges of violation of these rules, it is

also contended that there is no Rule 106 in the

P &T Manual and there is no mention of these charges

in the impugned punishment order.? In their reply,
the repondents have correctly stated that tl^
charge of misappropriation was based on facts which

were proved, and no benefit can accrue to the
applicant because of any typographic error or

clerical omission .
s

20,' The next ground taken is that the inquiry

report and the impugned punishment order are

silent about the disposal of Rs,2000/- wAiich the

applicant was compelled to pay and which was credited

in the lakhnauti P.O. under unclassified receipts. The

respondents have denied this. The disposal of the

Rs.2000/- does not affect the validity of the

conclusions reached in the departmental enquiry.^
/

21, The fact that 3 years elapsed between

the preliminary inquiry and the recording of the

statements of the officials in the P.O., which is
%

the next ground tak9o,also does not affect the

validity of the conclusions arrived at in the

departmental enquiry.

22, The other grounds taken are that the

applicant was compelled to make good th® loss
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under pressure, and that certain docmients wera not

produced, Thesa grounds also do not carry an/ .weight

in the light of the findings arrived at in the

departmental enquiry.

23. Shri S ant Lai for the applicant has asserted

that the provisions of ftule 14(18) CCS(CCA) Rules

have not been followed, which vitiates the inquiry

and have relied on R^pbert VS.'UOI -1991(2) SLJ

138 and Rm Singh Vs®^ UOI -1980 (4) SLJ 414. As in

the present case, the applicant was ex^iiied, this

# argument fails,
\

24. Reliance has also been placed on the rulings

in K.N,Dixit Vs. UOI -ATR 1986(2) 136 and Hamcharider

Vs.' UOI -1986(2) ATR 252. Thess rulings also do

not heIp the applicant in the light of the Hon'ble

Supreme Court's ruling in UOI' Vs. Ujjendra Singh-1994

(27) ATC 200 wherein, while quoting th® decision in

H.B. Gandhi, Excise and Taxation Officer-cum-

Assessing Authority, Karnal Vs| Gopi Nath 8. Sons-
1992 Supp. (2) see 312, have laid down the param-aters

of judicial raview by Courts/Tribunals while exercising

jurisdiction in matters of this nature;

"Judicial review, it is trite, is not
directed against the decision but is
confined to the decision-making process,'
Judicial review cannot extend to the

examination of the correctness or re as onabl«
ness of a decisiori as a matter of fact?
The purpose of judicial review is to
ensure that the individual receives
fair treatment and not to ensure that
the authority after according fair^
treitment reaches, on a matter which it is
authorised by law to decide, a conclusion
which is correct in the eyes of the Court
sits in judgm&nt not only on the correctness
of the decision making process but a Is

correctness of tlis decision itselfi

Upon a perusal of the materials on record and

after hearing both counsal , we are satisfied

that the applicant received fair treatm^nt and we

A
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se© no legal infinaity in tl^ decision making

process leading upto ths impugned puniishmr^nt being

inflicted upon the applicant;^ Under the circurastancei

for the reasons explained abo^/e, w© are not inclined

to interfere vdth the same.^

25»' This application therefore fails and is

dismissed; No costs.

(lA^HMl SWAMINATHAN) ( S.R.ADKS)
MHMBHRCJ) MEMBER(A) .
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