e

"

@&

o CENTIAL AR IN ISTRAT IVE TR IBUNAL
SRS IPAL BENCH, DELHIL
Régn. No. O.4. 1971/1990. OaTE OF DECISION: ] =5-1991.
Shr i Hira 3ingh Jyotivana eoee AP PLICANT.
V/s.
Union of India & Uthers ' coes RESPONUENTS.

CORAM: ' Hon'ble ir. Justice Ram Pal Singh, V.C. (7).
""" Hon'ble ir., P,C. Jain, Member (A).

Shri B.>. Mainee, counsel for the-applicant.
Shri 3.N. 3ikka, counsel for the respondents.

(Judgment of the Bench delivered by
Hon'ble Mr. P.C. Jain, Member (4).

JUDGMENT,

The applicant, who was posted as Chief Booking
Supervisor, :’Jestern Railway, Berawar, has filed this applicat ion
under 3Jection 19 of the Administrative Tribunals Act, 1985, in
which he has asssziled order dated 2'7.6.1.990 (:".nnexgxre =1 to
the Q.4 ), by which he was given notice that he, having
completed thirty years of service qualifying for pension on
the 7th I\-’Larchl, 1990, shall retire from service after the expiry
of three months and that if he so desires, he may represent in
writing to the Divisional kail Manager with ip three weeks from
the date of service of the notice on him. He has prayed that
the ebove impugned order may be quashed with all consequent ial
benefits.
2, A Bench of this Tribunal by its order dated 25.9.90
restrained the respondents as an interim measure from implement-
ing the above order. The interim order was extended from t ime
to time and is still in operation.

3. . Briefly stated, the relevant facts are that the
applicant was appointed as an' 4ss is-tzant Coaching Clerk in

terms of letter dated 22/23-1-1960 (mnexure A=2) and was
promoted as Senior Booking Clerk, Head Clerk and finally as
Chief Booking 3Supervisor with effect 'from 1.1.1984. He was
issued Comnendation Certificate by the destern hailway on

18.4.84 (snnexure 4=3). According to the applicant, he was
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. served with a charge-sheet in 1987, in pursuance of which,his
increment was stopped fbr one year, but he did not recelve any
reply to the appeal preferred by him against the aforesaid
punishment. According to the respondents, however, a charge-
sheet dated 22.5.87 was served upon him, but he did not submit
his defence and punishment of withholding of one set.of
privilege pass in the calendar year 1988 was imposed on him
vide comnunicat ion dated ll.li.S?} but he did not prefér any
sppeal against the above punishment. Again, according to the
applicant, he weas conmunicated, vide comnunicat ion dated
2.1.1989 (Annexure A=4) some adverse renarks in his confident ia
report.for‘the year 1987-88 and that he submitted a representa-

® tion against the aforesaid adverse entries on 1.2.1989
(Annexure A=5). However, the respondents have contended that
no representat ion dated 1.2.1989 against the aforesaid adverse
entry was received by the office. Further, the applicant
'sent an apoeal to the Livisional Rallway Manager, Ajmer on
5.7.90 against the impugned not ice of 27.6.90. A copy of the
appeal has been annexed as Annexure 4=5. The appeal was
‘acknowledged by the Divisional Office, Ajmer, vide letter
dated 11.7.90 (Aanexure A-7), in which it is also stated thet
the same will be considered by the competent authority and

decision thereon will be advised to hin in due course. The

appligant has contended that no reply to his appeal has been
received by him. The respondents, in the counter reply, have
stated that the appeal dated S¢7.90 has been éubmitted for
review at Headguarters level by the next higher authority and,
as such, no reply has heen given to the applicant. Counter-
reply was filed on 14.12,1990 and till the date of hearing
arguments on 3.6.199l,lno further development in the matter

wWwas brought to our notice.

4. “e’'have perused the material on record and have

also heard the learned counsel for the applicant. None appeared

for the respondents for making‘oral submissions, The respondents

also did not produce the minutes of the meeting of the Heview/

Screen ing Committee, the A.C.H, of

e

the applicant as dalso the
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decision taken on his representation against the impugned

order, if any, as directed by us in our order dated 14.2.21

and in spite of ample opportunit ies allowed to them for this
purpose.

5. Cne of the grounds urged before us on behalf of the
applicant was that the impugned order giving three months'
notice for premature retirement has been passed bylan author ity
which is lower than his appointing authority. This argument

was sought to be substantiated by stating that the applicant

was appointed in 1960 by the Divisional Superintendent (E),
which was equivalent to the Jivisional Railway Manager, while
the impuéﬁed order has been passed by the Addit ional Uivisionel
Ra il Manager, who was lower in rank than the appoint ing
authority. The respondents, in their counter reply, have
controverted this content ion. we also find that the appointment
order of the applicant was issued by the Divisicnal Commercial
Superintendent (E) and not by the Divisional 5@perintende1t.
This is clear from Annexure A=2, Divisional Commercial
Superintendent cannot be said and has not beep shown to be
higher in rank than the Additional Divisional Rail ifanager,

As such, this contention cznnot be upheld.

6. Another main ground taken by the applicant is

that the punishment imposed on him in 1987 and the adverse
entry given to him for the year 1987-83 could not have been
taken into account before pass ing the Impugned order as his
appeal against the abhove two orders was still pending, 1 is
“true that an adverse entry communicated to a Sovefnment
servant cannot be considered for purposes of pfomotion,
confirmation, crossing of Efficiency Bar, premature retirement,
etc., if a Tepresentat ion / appeal made against such an adverse

remérk has been filed but has not been disposed of. However,

\

in the case befo re us, the respondents, in their counter reply,

have categorically denied that ény appeal either agzinst the

punishment Imposed in 1987 or against the zdverse rens

Q\_‘h’ .
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the year 1987-88 connunicated to him vide letter dated |
2,1.1989 was received by them. In his rejoinder, the applicant
has not given?ggrthwhile aenial of the above contention of
the fespondents and he has also not filed or shown to us any
proof in regard to the above representation / appeal having
been received by the respondents. In these circumstances, we
cannot come to any conclusion whether the appeal, as contended
by the applicant, had in fact been made by him and received
by the respondents and that the same was still pending for
disposal,
7. Another main ground taken by the applicant is that
the impugned order cannot he said to have been passed in the
¢ public interest and no grounds to that éffect have been informed
to him. He has sought to substantiate this contention by
stating that his work had been satisfactory, he was giveh a
commendat ion certificate in 1984, there was no public compla int
against him, no vigilance case was'proved/against him, he is a
proven honest employee, who was fit to perform his duties
efficiently and that his appeal aga inst the adverse entries
for the year 1987-88 and the punishment imposed on him in
1987 had not been disposed of. Ch'the other hand, the
) ' _ responder ts, in their counter reply, have stated that"in his
service, he hes been awarded 31 punisﬁments including recent
cases of 1986=87 and 1987-88. On 14 times he has been punished
for careless working and 5 times he has been punished for careles
and inefficient working. 2 times he has been punished for care-
less working and negliyent duty. ©Once he has been oun ished
for taking excess fare by the passenger. Once he has been
punished for careless working pilferage o M/parts valyes
-Fs.823/= from one case, Once he has'been punished for careless

working and held responsible for shortage of one bundle brass

. Wares. =sgain he has been punished for repeating same offence -

for which a claim of hs.1043/~ has been paid. Once he has been

punished for careless working for which 15,1096/~ was paid as

claim for loss of cash. Cnhce he has been punished for refus ing

ticket to one Passenger and abused him.

Qe..,

Once he has been for

- , ﬁ
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failing to maintain integrity in that .he gave wWrong statenent.
Three times he has been punished in other cases.," I may be
stated here that the respondents, in their counter reply, have
not mentioned the periods duringl‘-.:vh ich the above punishments
were imposed on the applicant except the punishment imposed in
1987 and the adverse entries for the year 1987-88. If these
pun ishments had been imposed on the applicant before he was
promoted as Chief Bookiné supervisor with effect from 1.1.1984,
it will have to be considered whether these p‘un ishments could
again be taken into account for arriving at the conclusion
as reflected in the Impugned notice.

8. Another ground tsken by the applicant is that the

¢ fitness of the applicant for a lower post was not considered

when it was decided to retire him ffom the post which he was
hoid ing. The respondents, in their reply, have stated that
there 1is no provision for considering the \employees in the
lower post. The relevant provision in this regard in the
Ra ilway Board's letter dated 15.11.79 (Annexure A=8) had been
deleted vide GM(E)/CCG's confidential letter No.Ei5/949/o Vol, L11,
dated 9.2.90. However, a copy of the above letter dated 5.2.90
has neither been filed nor produced and we are, therefore, not

Po in a pos j_tion to say whether the rules or the instructions on
the subject mandated consideration of the applicant for the

lower post.

9. The applicant has also contended that the Impugned
order of premature retirement has been issuyed in violat ion

of the Railway Board's confidential letter No,E(PgA )~ 77 /RT-53,

dated 15.11.1979 (annexure -8 to the 0.A.). In the above letter,

_— . - 3
consolidated instructions were 1ssued for process ing the cases

o 3 e S . - .
f premature retirement of Ra ilway servants. The object of issy-

ing these instructi i ]
ng these instruct ons 1s stated to be to ensure that the powers

vested in the appropriate authority are "exercised fa irly and

impartially and not arbitrarily", These instruyct ions, inter~alia
»

provide ror constitution of Committees for each Department on

each Zonal Railway administrat ion as shown in Annexure~I to the

aforesaid instructions to wnich all

such cases shall be referred
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for recomnendation as to whether the officer concerned should
be retired from service in the public interest or whether he
shéul& be retained in service. The criteria to be followed
by these Committees 1s also laid down and according to the
criteria, an officer whose integrity is doubtful or officers
who are found to be ineffective, will be retired. & is further
provided that "dhile the entire service record of an officer
should be considered ét the tine of review, no officer should
ordinarily be ret ired on grounds of ineffectiveness if his
service during the preceding 5 years or vhere he has been
promoted to a higher post during that 5 years period, his service
-in the higher post has béen.found satisfactory.® Ik is also
provided that "No officer should ordinarily be retired on
ground of ineffectiveness, if in any event, he would be retiring
on superannuat ion wWithin'a period of one year from the date of
consideration of his case.®™ This clause is, however, not
applicable to the case of the applicant as he has more than
one year for retirement on superannuation. On receipt of
the recommendations of the Committee, in every case where it
is proposed to retire a Railway servent, the'appropriate,
authority is required to record in the file that it nas formed
its opinion that it is necessary to retire the Railway servant
in the public interest. The éppropriate authority should
bonafide form an opinion that it is in public interest to ret ire
‘the officer and this decision should not be an arbitrary
decision or should not ke based on collateral grounds. The
consolidated instructions also stipulate the procedure for
consiﬁgration of representations made by a Railway employee
.where/has been served with a notlice / order of premature
ret irement, within three weeks from the date of service of
such notice/order, ' Un receipt of such a representation, the
administration is required to examine the'same and this
examination should be completed within two weeks from the‘date
of receipt of the Tepresentation. Then the case is required

to be placed before the appropriate Committee for considerat ion.

Qe
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The compos ition of the Committee for this purpose has also been
ind icated in Anﬁexure—II'to those instructions. The said
Committee is required to make its recommendations on the
rebresentation #ithin two weeks from the date of receipt of
the reference from the administrative authorit ies concerned.,
and the authority empowered to pass final orders on the
represeéntat ion should pass its orders within two weeks {from
the date of receipt of the recomnendations of the Committee
subject to the condition that approval of the HMinistry of
Ra ilways 1s necessary where the aprropriate authority proposes
%o reject the representation /Iappeél against the premature
ret irement. ~ Para 7 in Fart III of these consolidated instruc-
t ions provides as below: -

w(7) nepresentat ions from railway emplovees

who have been served with a notice / order of

premature retirement, but have obtained stay order(s)
from a court against the order / notice of prenature

ret irement, need not be considered by the administration,
nor sent up'to the Committee until the disposal of the
court case. Thereafter, the cases may be examined as
outlined sbove, also taking into account any miterial

of a substantive nature that may feature in the court's
judgement ., "

Tt is seen from the 2bove instructions in para 7 of part III
that the representation from a railway enployee against the

not ice / order of premature ret irenent is not required to be
considered by the administration; nor sent up to the Committee,
unt il the disposal of the court case In case thie employee

3 ~ - 4 o
concerned has obtained stay order from a court aga inst the order,

notice. n~fter discosal of the court case, the representat ion

1s required to be considered, as prescribed.

10. The appeal against the Impugned order was filed

within
the prescribed period of three weeks, The appeal has not been.
disposed of is a fact admitted by the respondents in the
counter reply, \May be, this has been kept pending in view of

the instructions reproduced above, though the respondents have

not stated so in their counter reply., What they have stated

is that the Railway Board's letter dated 15~11-79 "has since

been modified vide Rly., Board letter No.E(P&A)I;77/dT_53 dat ed
. , da
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1.11.85 received under &“ﬂ(ﬁ) CCG's letter No. Confidential
EP/949/0 Vol. III dated 20.11.85, again Board's letter of
even no. dated 10-4-86 received under GM(E) CCG letter dated
1-8-86 and again Board's letter No. E(P8A)I-87/RT /40 dated
17-10-89 received under GM's letter No. dated 6~11=89.™ Copy

of none of these letters by which the consoiida‘ted instruct ions

issued by the Ra ilway Board in their confidential letter dated

15-11=79 are said to have been modified, has either been filed -

or proJuced. I was 1ncu'noenu on the respondents to do so. They

have dlSO not fllea or produced as already stated above, the

minutes of the Review Committee, the AGRs of the applicant and
the decision of the representat ional c:ommi‘\:“ceeI which migﬁt

have considered tﬁe representat ion / appeal of the applicant.

In these circumstahces, we hold that the procedure plgescribed

in the iInstructions issued by the Railway Board,on the face of
the record before us, doe; not appear to have been followed.

As such, we do not consider it appropriate at this stage to

gi\.re any findings on the merits ‘o'f the rival contentions of

thg prties, particularly in regard to the contention whether
the bonafide opinion was formed and recorded in the relevant
file by the appropriste author ity before it was decided to .issue
the meugned order [/ notice dated 27th June, 1990 and whether

on the basis of the various punishments awarded to the applicant
durin-g his service career, the auth‘ority could arrive at a
conclusion that the applicant had become. Ineffective. Similarly,
we cannot go into the merits of the adverse resnurks given to the
appllcant for the year 1987-88, which were con.nun icated to him
by the letter dated 2—;—-89 for the simple reason that the above
comnunicat ion is not unde: .ch'allenge ‘in this O.A. and the same
is also time~-barred.

.LJ.., The applicant continues to be in service under *the
interim orders passed by the Tribunal. His’ representat mn/
’appea.l dated 5.7.90 is al 0 adfnrctef*ly still pending for
disposal. T view of this, as also in the light of the foregoing

@iscussion, the O.A. is disposed of interms of the directions
(jt. B ’ =
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that the applicant's.representation dated 5=7=-90 and his further
supplenentary representation dated 13-8-90 in continuation of
the earlier representation against the impugned order / notice
for premature ret irement dated 27=56~90 should be disposed of
by the respondehfs in accordance with the procedure prescribed,
within a period of three months from the date of receipt of a
copy of this order. Until this is done and for a further period
of 30 days,‘the impugned drder shall not be given effect., After
the orders on his representation(s) are communicated to the
applicant, and if he is aggrieved by the orders passed on his
representation(s), he shall be free to approach this Triobunal
by filing a fresh U.:\. in accordence with law, if so advised.

In the facts and circunstances of the case, we leave the pasrties

to bear their own costs.
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