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1. vVhftther Reporters o£ local papers may
,11 +V-4A TnHnAm^»n+9 ^be allowed to see the Judgement?

2. Tp b; referred to the Reporter or not?

JUDGEMENT
(delivered by 3HRI J.P. SHAR^1A, HON'BLEIvEkBER (J)

The applioart, LIDC in CPVDj Is aggrieved by the

adverse remarks in his ACR for the period from 7.5.1983

to 11,12.1983 d't. 8.5.1984, the representation against

which was rejected by the order dt. 18.3.1987 (AnneMure IV)

and the appeal against the same was rejected by the

Memo dt. 18.3.1987 and 11.9.1989 {Ann-xures- IV and VI

respectively). The applicant has claimed the relief

for expunging these adverse remarks and for a direction

to tha respondents to allow the applicant to cross the

Efficiency S-r w.= .f.l 985 with ill consequJntia benefits.
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2. The facts of the cise ar« that the applicant

belongs to re served'class and has joinsd as LDG

in in February, 1956. He was pro mot'? d to

the post of UDC in September, 1978 in the pay scale

of Rs.33CUia-380-EB-l2-50a-EM-15-560. the scale '

shows that there are tw Efficiency Bars at the stage
I

of as.380 and the second at the stage of Rs.500.

The applicant duly crossed the EB at the stage of Rs.380.

From 1.1.1986, the revised pay scales were introduced

for IDC, i.e. Rs.i20Ci-30-l56CL.EB-4Cu2040. There is

only one SB in'the revised scale of pay at Rs.l560.

The applicant was §iven an adverse remark for the

Period from 7.5.1983 to 3i .12.1983 (Annexure II),
/

i*ich was communicstsd to him by the n,o, letter

dt. 8.5.1984. The adverse remarks resd, "Frequently
proceeded on leave and left aork In arrears." The

applicant made rsprssentrtion and the same was

. rejected by the ,Memo dt. 18.3.1987 informin^the
applicant that his representation ws considered and

.that it was not possible to e^unge the remarks. This
representation was decided by the Superintending
Engineer. CP». The Director General of '̂ rks
-J-ted the appeal by the M,mo dt. 11.9.1989 informing
thw applicant that his repre s<r'nt vition

presentation was considered by
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the Directorate and his representation dt. 29.5.1989

cannot be acceded to.' It appears that in the megntims,

a D.PG was hc-ld on 9.12.1985, i.e., te fore the new

pay scales ws re introduced by the 4th Central Pay •

Commission and since there was an adverse remark

against the applicant, he v^as not allov.ed to cross thi

I

£B. There is noting by the DPG vide Annsxure-VI, filed

by the respondents that in view of the AGR for the

ysar 1982-83, Shri Shami is not considered fit to cross

the £B at this stage. However, the subse que nt DPC
;

allowed the crossing of the HB w.s.f. 1.9.1986, i.e.,,

after one ya ar v^hen it fell due.- The applicant

has challenged the adverse remark as well as the non

crossing of the EB on the ground that his representation

v.-as not considered carefully and non speaking orders

vfire passed, both on the representation by the

Superintending Engin-er and subsequently on appe a by
the Qir&ctorate General of Works, CPt'D.

3. The. Mspondants contested the application and

. pointed out th)t the 'applicant proc<.eded on le jy,

a number of tines from May, 1983 to December,' 1983 and
he allied of 11 CL out of 12 within this period, as
a result of .^ich there was arrears falling due on the
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desk of "th® applican'tt Zt is said "that "the DPC., v^ich

met on 9.12.1985, on the basis of the ACR did not allow

the B3 to b2 crossed and so the pay of the applicant was

fixed at the stage of Rs.500 and not at Rs.5i5 v.hich wuld

have been the natural consequence of crossing of £B

on the due date . It is said that the- remarks given

to the applicant ar« based on the assessment of the

v.ork of the applicant by the reporting and reviewing

officer and the representation of the applicant

has been duly considered and also the appeal against

the order rejecting the representation. After filing
V

of the counter, by the respondsnt's on 17.12.1990, none

appeared for the respondents on the subsequent sitting

of the Bench on 2.1.1991, 12.2.1991, 13.3.1991 and 1.5.1991

Op 15.5.1991, Shri J.H . Ghhabra, Executive Engineer,

departmental represent.)tive appeared for the r«spordents,

but subsequently none appeared for the parties on the

date of hearing, i.e;, 6 .2.1992-and. the, matter was

adjourned to 7.2.1992. On 7.2.1992, finally the matter

came up for hearing, and none appeared for either of ths .

parties. The matter has been considered in^the light

of the pleadings of the parties. The nature of the

remarks gi„,n to the applicant shoves that th,

applicant frequently praceeded on le^w and left his

«>rk in arrears.. The applicant has ma ie a detailed
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repr«sentrition in vjhich he stated th«t the leave applied

for v;as duly sanctionsd and that he was never told that

the work v>/as lying in arrears. The re prs se nt at io n

has been rejected in's very mschanical manner only

with the words that., "It is not possible to expunge

the remarks." Again the applicant appealed.- He again
t m

asserted in the representation thit he has only availed

of the leave due and since the same was sanctioned,

that cannot be made a part of the adverse remark.

Regarding the arresr falling due, it has been pointed out

in the representation that the staff deputed for the

clearance of arrears did -not perform their duties
/

®.nd the applicant cannot be made to suffer on their

account. The remarks to be given to an enployee should

be adjudged on the ' performance of lAork. V»hen the

applicant has already been .sanctioned leave due to

him, then that cannot be made a p-art of the adverse

remark that the applicant frequently proceeded on

leave-. Even the Earned Leave from June, 1983 to

December, 1983 of 15 days was sanctioned to him.

The respondents have also filed an extract showing the

ground on which the leave was applied for and it does

not show that the applicant has deliberately avoided

v^rk, but there w^s. something which prevented him to

attend the office and applied for leave. Even the "
\

Jk
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administrativ« orders should assign somt reasons.

In the caseof S.N. Mukerjee Vs. LDI, 1991 SCO (L&S) 242,

it his been held that except in cases vhere the

requirement has been dispensed with expressly or

inpliedly, the administrative authority exercising'

• judicial or quasi judicial function -is required to record

deligencs for its decision. Thus neither the

Superintending Engineer nor the Qirectorage General of

. Public Works considered the representation in the

right-perspective and any order passed without any

reasons, therefore, cannot be sustained in law.

4. Secondly, the DPG which met in December, 1985 should

have considered the case of the applicant and since

the representation of the applicant against the

adverse remark was not decided by that time, the matter

should have been kept in a sealed cover because it were

tte «spond,nts viio at fault .nd tte «pres.ntation
Of the applicant was decided in 1987. Thus the

consideration of adv=rs= by DPG of the r^l,v.nt
1982-33 is against the prescribed nor^s and the '

-tter should have been .ept in sealed.cover to be opened
^-n the .presentation Of the ,ppiiea„, disposed of.
The DPC ,.hich ™,t subsequently, considered the
applicant fit to cross th- fr ' ^

cross the
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of allowing the EB to ba crossed at th^; stage of

P5.5OC in th« pr^-revised scale.

5. Khen the adverse remark itself is vagus and not

supported by any evidence, v./h.3tsos ver and n the

leave \"hich was due to the applicant had already

been sanctioned and the applicant was never told during

the relevant period that he has to clear off the arrears,

so subssquantly he cannot bs condemned twice.

6. Thus there is no justified reason to

given adverse remark to the applicant for the year

1982-83 and the adverse remark for the ^ same year is

ordered to be expunged, as a consequence the^reof

that the applicant is entitled to th^ crossing of

the EB on the due date, i.e. 1.9.1985.

/

7. The application is allow??d and the respondsnts

are'directed to expunge the ladverss remark for the

yc! ar 1982—83 and to allow the crossing of the E3 in

the prerevisad scale at the stags of P^,500 v/.e .f. i. 9,1985

and fix the pay of the applicant in the revised

pay scale. The .respondents are directed to comply with

the order ^A'ithin a period of three months from the date

.4
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of receipt of this order. In the circumstances, the

parties are left to be jr their own costs.

J.P
MilvBER (J)

( J.P. SHAaViA


