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CENTRAL ADMINISTRATIVE TRiBUNAL, PRINCIPAL BENCH

OAs No.808/90, 8&2/90,?881/90, and 1936/90
New Delhi, this 28th day of May, 1997

Hon’ble Dr. Jose P.~Vefghese, Vice—dhairman(d)
' Hon’ble Shri s.p. Biswas, Member(A)

Shri Gurmej Singh (No.937/L)
s/o Shri Bachan Singh

Qr.No.1, PS Model Town, Delhi .. Applicant in OA 808/90

Shri Sheoghan Singh (1039/SD)

s/o Shri Puran Singh

Qr.NoF Police Post S.1V

R.K.Puram, New Delhi -. Applicant in 0A 812/90

Shri Mohinder Singh (344/Cr)
s/o Shri Prahlad Singh ~
WZ 725/6, Palam V111age,De1h1.. Applicant in OA 881/90

Shri Inder Singh | - i
S/0 Shri Hari Singh '

658, Nehru Enclave B

Alipur, Delhi .. Applicant 1in 0OA 1836/90

(By Advocate Shri Shyam Eabu)
versus
1. Chief Secretary

Govt. of NCT of Deilhi
5, Shamnath Marg, Delhi

(]

. Commissioner of Police _
Police Hgrs., 1p Estate, New Delhi

3. Dy. Commissioner of Police(Hgrs.I) A
Police Hgrs., IP Estate, New Delhi .. Respondents

(By Advocates Mrs. Avnish Ahlawat & Shri Rajinder
Pandita) . '

. ORDER
Hon’ble Shri S.P. Biswas

The Table hereunder woﬁ]d indicate that the facts -of
these cases, reliefs sought for and the'1egaj issues involved
are identical and hence. they are being disposed of by a
common order. The facts as submitted in OA 1936/90 have been

referred to herein to appreciate the facts and-circumstances

of these cases.
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TABLE

Applicants Position of Tnitial Permanent Reliefs Date of

in OAs confirma-  apptt. absorption sought rejecti-
tionx in in Dethi in Delhi for i.e. on of
parent Police Police date claim

cadre,i.e. on depu- i.e.grade from
grade and tation & date which the

date. basis benefit of
Date of & rank past ser-
intl. apptt. ) _ ‘vice is
in bracket being
claimed
1 2 3 4 5 6

1836/90 Constable - 3.9.82(AA) Constable 1.1.75 to 21.8.90
Co (Driver)/BSF Constable (Driver) 31.10.83

1.1.75 " (Driver) 31.10.83
(27.4.71)

881/90 Constable 28.6.86 Constable 8.2.82 to 9.3.90
(Driver)CRPF Constable (Driver) 8.6.87 :
8.2.82 (Driver) 8.6.87
(14.7.70)

812/90 Constable 14.8.86 8.6.87 29.9.81 to 9.3.90
(Driver) - constable Constable 8.6.87
26.9.81 (Driver) (Driver)
(24.5.76) )

808/90 Constable 1.5.85 8.4.87 1.1.70 to 9.3.90
(Driver)/BSF 8.4.87
1.1.70
(5.12.66)

(¥substantive post)

2. Upon rejection of their representations for reliefs, as
shown 1in Col.5 of the Table hereinabove, by the respondents
on different dates as indicated 1in Col.No.6, the applicants

are befbre us. with the following prayer:

(i) Direct the respondents to count their
services as shown in Col.No.5 of the Table
rendered in the parent organisations in
the capacity as shown on regular basis
while fixing seniority in Delhij Police
for further promotion; '

(11) Declare the OM dated 29.12.69, as aménded
by Memo dated 29.5.86, (Annexure A)
as unconstitutional and ultra-vires.
3. The claims of the applicants are based on the following
grounds: That  the" applicants gave their consent for

permanent absorption in Deilhi Police and were given'assurance
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;"i "é; : , 'by-the 'respondents that the services rendered by them in ‘A’Ek/} -
' their parent cadres in the equivalent grade on substant1ve

basis w111 be counted in Delhj Po]1ce for the purpose of

f1x1ng sen1or1ty

4. The applicants would submit that there haue been no
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_breaks in-service at all in the per1od between the serv1ce
rendered by them in the1r or1g1na1 cadre (after confirmation)
P and their subsequent absorption in Delhi Police which was in -
pub11c interest. Since the applicants were working on
regular hasie in the equivelent,grade, ae shown against the
names ~of each in the aforeeaid Table and since they were
confirmed in. -their respective grades 1in the parent
organisations, they are entitled to eount their services
rendered 1in the organisation of BSF/CRPF for'the purpose of

seniority after final absorption.

5. So far as the principle of 1aw-1s concerned, the learned
counsel for applicants relied on the judgement of the Supreme
Court 1in the case of K. Madhavan and Anr, Vs. UoI & urs.
AIR 1887 SC 2291. The‘re]evant discussion in para 21 of the
judgement makes it clear that fuli credit must be given to
the applicants for the“services rendered by ‘them on a
suhetantive basis in the BSF/CRPF. He contends that the
appiicants should be given seniority taking the date of their
1nﬁt1a1 appointment or in the alternative their seniority may
be counted with effect from the date they were appo1nted on

substantive bas1s in the BSF/CRPF

6. Section 17 ef_ Delhi  Police Rules empowers the
Commissioner of Police to allow an official to be absorbed

when taken on transfer dr transfer—en—deputation basis.

Since the applicants were appointed in the equivalent grade




in the1r paren or an1sat1ons on regular bas1s and confirmed

' in the respect1ve grades they are entitled to count the1r

earlier services when they got absorbed permanent]y in Delhi

police.

7. To 1lace his contentions further, the 1earned counsel
submitted that if the respondents had made -it clear at the

time of - such absorption that their service in BSF/CRPF etc.

would not be counted for the purpose of fixing seniority, the

abplioante wou1d not have even given consent  for final
absorption. The respondents failed to appreciate that the
Recruitment Rd1es for the post of Constab]e (Driver) in Delhi
Police duly authorise'reoruitment by transfer and deputation.
since they were appo1nted to Delhi police by "Transfer onN
deputation" bas1s the app11cants would be- ent1t1ed to count
their een1or1ty of service in the BSF/CRPF in the grade of

constble (priver) for the purpose of seniority.

8. in the counter Mrs. Avnish Ahlawat and shri Rajinder

- pandita, the 1earned counse1 respondents argued that when an

officer 1nitia11y comes on deputation and subsequently gets
absorbed ihe governing principe is that seniority should be
counted from the date of such absorption. However, the
off1c1a1s have already been ho]ding, on the .date - of
absorption; the same or -equivalent grade on regular basis in
their parent departments it would be equitable and fair that
such regular services in the grade should also be taken into
account {n determining their seniority subject only to the
condition that it wou1d be only from the date of deputation

in the grade in wh1ch absorption is being made. The

pr1nc1p1es that wou]d govern count1ng sen1or1ty in such

-




cases, as pef respondents, are available in the OM_'dafed'-
25.5.86 (Annexure F) issued by the Department of Pé?sonnel

and Training. The relevant portion is reproduced below:

“(iv) In the case of a person who is initially
taken on deputation and absorbed later (i.e. where
the relevant recruitment rules provide for
“Trannfer on deputation/Transfer"), his seniority
in the grade in which he is absorbed will normally
be counted from the date of absorption. If he has,
however, been- holding already (on the date of
absorption) the same or equivalent grade on regular
basis inhis parent department, such regular service

-in the grade shall also be taken into account 1in
fixing his seniority, subject to the condition that
he will be given seniority from the date he has
been holding the post on deputation, or the date
from which he has been appointed on a regular basis
to the same or equivalent grade in his parent
department, whichever is later. '

"The fixation of seniority of a transferee in
accordance with the above principle will not,
however, affect any regular promotions to the next
higher grade prior to the date of such absorption.

In other words, it will be operative only 1in

fi1ling "up of vacancies in higher grade takinjg

place after such .absorption. ‘

“In case in which transfers are not strictly

in public interest, the transferred officers will

be placed below all officers appointed regularly to

the grade on the date of absorption.”
9. . The 1learned counsel for the respondents would further
contend, on the strength of decisions of this Tribunal in OA
2032/89 (decided on 19.8.94) and OAs 1414 & 1415/94 (decided
on 28.10.94), that un1ess_otﬁerwise'provided in these;or any
othér rules framed under the Delhi Police Act, 1978, each
member of subordinate rank shall earn promotion in his/her
cadre 1n accordance with the rules applicable to that cadre.
The only correct interpretation of these rules would be that
the seniority of the applicants in the Delhi Police could be
reckoned from the date of their absorption in that cadre.

1d. Respondents voiced their‘objections in that thoée who

have taken their berths in the cadre earlier thah of - those

absorbtees who are necessary parties have not beep 1mgleaded
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as such and therefore, mandatory provis1ons of‘erPC.nas f

enunciated in proviso added to Rutle 9 of order 1 of CPC by
amendment of 1976 w111 make these applications 11ab1e for
rejection. That apart, the Constable/Dr1vers wh11e Jo1n1ng
pelhi Police were granted higher scale than the sca]es meant
for these . very officials in their parent departments poth in
the pre—revisedb' and revised scales. In _other words,
app1tcants have not been taken dn ana]oéous posts on
deputation 1in Delhi Police. The latter has its owWn cadre of
constable/Driver and makes promot1on/d1rect recruﬁtment to

these posts and people coming on deputat1on from other

central police organisations will have to count their

seniority from the date of their absorption and those already

in the cadre will rank senior to the deputationists. Those
outsiders of the cadre cannot steal a march over the
insiders. The principle that would determine the seniority
of officials poming on deputation and subseduent1y got
abserbed has been stipulated by the Department of Persenne] &
Treining in  its OM No.20070/9/60—Estt(D) dated 29.5.86.
Normally the principle lays down that seniority shoqu ceunt
from the.date of absorption. There are, however, cases where

it was found that pr1or to coming on deputat1on a person was

h01d1ng the same or equ1va1ent grade on’ regu1ar bas1s in his

parent department and therefore it was felt that such regu]ar

service in the grade should also be taken into account in

determining the senjority subject only to the condition that -

at best, it would be only from the date of deputation to the'

cadre in which absorbtion is being made.
11. As per respondents’ counse] their stand pn the subject
is well supported by the Judgements of Hon’ ble Supreme Court

in the case of Ashok Gulati Vs. B.S. Ja1n AIR 1987 SC 424,

wherein it was 1laid down that accord1ng to cannons of -

/{.
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accepted service Jurisprudence seniority of a person

apbointed< must be reckoned from the date he/she became

member of that service. One cannot have seniority in a cadre

unless he becomes a member of that cadre. The applicants
] herein became members of the servicé only from the date of

their absorption and that becomes crucial to the counting of

| seniority in the cadre.

12. Placing reliance on the decision of this Tribunail in
OAs 1414 .gnd 1415/94 (decided on 28.12.94)1in favour of the
" respondent Delhi Adminjstration, the counsel for the

respondents argued that since the judgement in the case of

N Antony Mathew was on wrong appreciation of facts and also is
not in conformity with the various judgéments of the Hon’ble
Supreme Court cited above (case of Ashok Gulati and others),

it would be difficult to treat it as a binding precedent.

13. The question, therefore 1s£ What happens to the
seniority of a deputationist Qho gets permanently absorbed
in a post (in the bbrrowing department) to which or to the
equivalent of which he had earlier obtained regularisation

& and substantive status? In other words, whether the

app[icanﬁs, in the facts and circumstances of the case on
hand{are entitled to count seniority from the date of
regularisation 1in a substantive post in parent cadre or the
date of initial appointment on deputation or from the date
when they got permanently absorbed in the eguivalent
substantive post is the question  that falls for

A

determination.

14. We find that although no assurance with regard to

fixation :of seniority from date of absorption was given  and

yet as per communication dated 10.11.83 allowing permanent

) .’---;'-""';"""""'...'........l..llll.l.llilll' :




v

S ' b

absorption, respondents d1d not 1ay any specific cond1t1on__

that the date of permanent absorption w111 be taken as the
crucial date for.determination of Sen1or1ty in Delhi Po]ice

15. We also find that-£he issues raised herein are nd 1more
res integra, having been exam1ned in a 1arge number of OAs in
this Tribunal. Amongst them, the most jmportant ones hav1ng
a close bearing with the fate of tﬁese cases and also
referred to during the course of the -pleadings are: OA
560/92 decided on 24.2.93, OA 470/91 decided on 2.3.93, OA
3023/89 decided on 19.8.94, OAs 1414/94 and 1415/94 decided
on 28.10.94 and OA 327/90 decided on 13.12.94. A1l these
cases have been decided, by and large, on the basis of
binding precedents arising out of previous decisions either
of the Apex Court or by various Benches of this Tribunal. We
also notdce that the Hon’ ble Supreme court has also been
d1st1ncu1sh1ng the facts of various cases and their jud1c1a1
pronouncements vary pased on facts and circumstances of each
case. gxamples of such varying judgements- are available in

Direct Class-11 Engineers Association  Vs. State of

" Maharashtra 1950 2 sc6 715, State of west Bengal Vs.

Aghornath Dey 1993(3) Scc 3711, Dhan Singh Vs.State of Haryana
1991 Suppl. 2 scCc 1990, UOI Vs. Dr. S.Krishnamdrthy 1989
(4)CSCC 689, Narendra Nath Pandey Vs; state of UP 1988 3 SCC

p.527.

16. Respondent No.t pDelhi Administration, on being aggrieved

by the decision 1in OA 470/91 (decided in favour of the

petitioner  Antony Mathew thereih) filed 5 revision

gapp]ication. That was dismissed py this Tribunal on merits

on 30.4.93. -Respondents then took up the matter in SLP with

the Hon’ble Supreme Court and thai was dismissed on 22.4.94.

Thereafter the Learned solicitor General appeariﬁg before the




' Apex Court‘pn 9.6.95 submitted that although it is unfotunate
5_.that anomalous situation .-has been created by giving Antony
4V'Mathew, the seniority, who 1is admittedly Jjunior to the

:petitioner (in OA 470/91), but such anomoly is the result of

the decision of CAT and the dismissal of Special Leave
Petition filed by the respondent. He had submitted that the
respondent wf]] file a RevieQAéetition before this Court
against the dfsmissa] of the SLP in the éase of Antony Mathew
so that this Court may take into consideration that decision

and also the impugned decision of the CAT in this case, so

~that an uniformity is maintained and all the conflicts are

resclved. The proposéd Review Petition was to be filed

within a period of 3 weeks from 9.8.q5.'

17. When the proposed review petitﬁon (1949-50 of 1995) by
the respondent-Delhi Administration came up for hearing on

1.2.96, the Apex Court orderedAas under:

"kpart from the fact that the petitions are delayed
by 444 days, eveh on merits we see no reason to
entertain these petitions. Hence the reviesw
petitions are dismissed.”

It 1is thus be wrong to say that Antony Mathew’s case was

decided on wrong appreciation of facts.

~18. It is worthwhile for us to mention that the applicants

herein have been taken on deputation basis on analogous posts
in Delhi Police and it was certified at the appropriate level
that absorptions were 1in public interest. Equivalance of
posts were declared Tater on and not denied 59 the

respondents. It 1is true that the pay scales of -the

constab]e/dkivers between the lending and borrowing

I

departments were different but the pay protection was




guarénteed by the respondents Delhi Police vide Jletter

- No.S{SO/SIP(D—iV)(XIV/1/KW/40/85 dated 28.3.95 even before

the deputation stahtéd, o -

19. .Vefy recent]y,l the Apex Court examined the case of
seniérity of.a Havildar in Iﬁdo—Tibetan Border Po]ﬁﬁe (ITPB)
who éame on deputation to Inte]]igence Bureau (IB).éhd got
perménent]y vabsorbedA in iB. In this case, R.S. Rawat Vs.

U0l & Anr. 1996 SCC (L&S) 1245 decided on 19.4.96, it was

‘held that:

"His substantive rank held in the parent

department i.e. ITBP would be the criterion

for absorption in the equivalent post in IB"
although on the date of absorption the said Havildar was

‘officiating in a higher rank. .

20. .In the present cases, protections 1n?terms of pay .and
rank were provided'bef0re the applicants joined Delhi Police.
Initial appointments were for one year, ex;endab1e from year
to Year, on general terms and conditions fof deputationists
as stipulated vide office order dated 4.2.86 (Annexure R-1).
'Ordéfs of permaneﬁt absorptions did not precede exercising of

any}bptions as was in R.S. Rawat’s case (supra). Nor was

any undertaking taken from applicants for accepting bottom

seniority as it ﬁorma11y happens when an employee is
traﬁsferred from éne unit to another. Even in such caée with
acceptance of bottom seniority, benefits of past servfces
(embToyed on regﬂ]ar basis) rendered at the place from where
an émp1oyee has been transferred were allowed to be counted
by #he apex courﬁ as necessary experience for'the purpose of
e11§1b11ity for ﬂprémofion at:the different place whére the
| emﬁjoyee, has beeb transferredl(see Civ11_Appe§1 1221/87, CA

No.§29/89 and CA.N0.2320/95 decided by the Hon’ble Supreme
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Court on.5.12.95 : 1996(1) ATJ 265)} The ratio arrived at

in the above case is in conformity with that in Madhavan’s

(supra) case. Under these circumstances, jt is just, fair

and equitable that services rendered in a substantive
capacity is reckoned for the purpose of .seniority wﬁen
appointed, following due process, in that very capacity but

in a differemt organisation.

2{. Based on reasons aforequoted and the law laid down by -

the Hon’ble Supreme Court, these OAs deserve to be allowed

and we do soO accordingly, with the following directions:

(1) Respondents shall count the services rendered
by the applicants in BSF/CRPF as Constable
Driver on regular basis shown in Column 5 of
the Table, and refix their seniority in Delhi
Police in the grade of Constable Driver.

(ii) Promote the applicants to the next higher
ranks flowing from redetermination of
seniority in _terms of (i) above subject to .
other conditions being fulfilled. This shall
be done within six months from the date of
receipt of a copy of this order.

(iii) No arrears of pay shall be allowed as they
have not really shouidered higher
responsibilities.

(iv) OM dated 29.5.86 is bad in the eyes of law.

21. There shall be no order as to costs in the facts and

circum;tagces of the case.
i

(5.P. BISWas}— (or. José-HVerghese)
Member (A) - Vice-Chairman(J)
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