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"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL (Y
v NEW DELHI

0.A. No. 1927 o
T.A. No. 199 0
DATE OF DECISION November 14, 1994,

All India Association of EME
Supervisors Tech. through Dr.Bakar Petxtloners.
Singh Khalsa g Ors |

Shri 0.P.Sopd ) Advocate for the Petitioner(s)
B - Versus E
UeDele & Another Respondent g,
shri M.K.Gupta ___Advocate for the Respondcnt(s)

CORAM

The Hon’ble Mr.  justice $.C. Mathur, Chairma"nl.
The Hon’ble Mr.  P.T . Thiruvengadam, Member (A}

i I. To be referred to the Reporter or not" o . \1 -
i : ' 2. Whether it .needs to be circulated to_- other Benches of the Tribunal? \)f’ '
(5.C. Mathur)

| I ' S © + . Chairman
P . . K 14.1101994.
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

C.A. No. 1927/90
New Delhi this the 14th Day of November, 1994

Hon*ble Shri Justice S.C. Mathur, Chairman
Hon'ble Shri P,T. Thiruvengadam, Member (A)

e All India Association of EME. Supervisors Tech
through Dr. Onkar Singh Khalsa,
7/13 UWest Patel Nagar,
New Delhi=110 008. -
2. .Senior Chargeman Shri Narinder Kumar Sharma,
S/o Shri Shri putt Sharma,
Resident of E~-5/12 Rajiv Gali,
Bayalpur Extension,
New Delhi=110 094,

| 3, Senior Chargman Shri Parkash Chand-
5/o0 shri Behari Lal,
Resident of WZ-=379 D/2 Hari Nagar,

New Delhi, . ‘ ees Applicants
(By Advocate : shri 0.P. Sood)

Versus

1. Union of India Service through Secretary
© Ministry of Defence, South Block,
New Delhi-110 011.

2. Director Gensral EME,
EME Directorate,
Army Headguarters,
New Delhi, vee Respondents

(By Advocate : Shri M.K. Gupta)

CRDER {(Oral)

Hon'ble Shri Justice S«Ce_Mathur, chairman

The only dispute raised in this Original
Application relates to the principle for fixation

of. C .. pay for class 6? persons represented by
applicant No. 1 namely the All India Association

of EME Supervisors Technipal.

2a Prior to 1986 there were three categories of
supervisors vis =« (i) Chargeman (Rs.380-560)
(ii) Senior Chargeman (Rs. 425=-700) and (iii) Foreman

(Rs. 550-750). With effect from 1.1.1986 the scales




of pay of chargesman and sénicr chargeman were merced
and a single pay scale of Rs,-1400—2300 was prescribed,
This was done on the recommendation of the Fourth Pay
Commission. Déspite merger of the two scales the
designaticns ef chargeman and senicr chargeman continued
till the Rules were amended with effect: from 14.2.1992,
Between 1.1.1986 and 14.2.1992 certain orders were
passed posting charuemen as éenior chargemen in the
pay scale of Rs. 1400-2300. These posting orders,

it appears, described the pbsting as promoticn. The
initial pay of such promotees waes fixed at the stage
next above the notional pay arrived at by increasing
their pay in respect of the posﬁ.'~ of chargeman by

an increment at the_stage at which sucH pay had
accrued. This was objected to by the Audit Section
who was of the opinion that after the merper of the
pay scales the promotees could not be said to have
moved to another post carrying duties and responsi-

bilities ‘of greater importance than those attached

to their earlier post. 1In Qisu of this audit

objecticn, the pay fixation was soucht to be reviewed.

Ths applicénts protested by filing representations

but without success. They accerdingly apprcached the
Tribtunal seeking a direction to the respondents to

treat the post of senior chargeman as promotion post

carrying duties and responsibilities of higher

importance and give consequential benefits. On

13.11.1v90 an interim order was passed whereby the

prodess of refixation of pay was not stayed but the

respondents were directed not to effect any recovery
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as a result of refixation of pay provided the
applicants furnished suitable undertaking to the
satisfaction of the respondents to refund the
amount in the event of their lesing in the Original

Applicatiﬂna

3 The application has been contested by

the respondents on whose behalf it has been urged
that on promoticn the pay of the applicants was
fixed under Article 156 R of the Civil Service
Regulation which was initially app;oued.by the
Audit Section_in respect of two persons but was
later objected to and herce refixation of pay uas
under active consideration. The view of the Audit
Section was that after the merger of the scales of pay
of chargeman and senior chargemen, the orders
posting chargeman as senior chargemen could not
be termed as promotion but only change of post .
and therefore the increment given to them could not

be given,

e The matter is govermed by the provisions of
Fundamental Rules 22, relevant portion of which
reads as follouws:

"F.R.22 (I) The imitial péy af a Govermment
servant who is appointed to a post on g
time-scale of pay is regulated as follows:-

(a) (1) wheré a Government servant holding
a post, other than a tenure post, in a
.substantive or temporary or officiating
capacity is prcocmoted or appointed in a
substantive, temporary or officiating
capacity, as the case may be, subject to
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the fulfilment of the eligibility
condition as prescribed in the rele.ant
Recruitment Rules,'to another post
carrying duties and responsibilities of
greater importance than those :attaching
to the post held by him, his initial pay
in the time-scale of the higher post shall
be fixed at the stage next above the
notional pay arrived at by increasing his
pay in respect of the louer post held by
him regularly by an increment at the
stage at which such pay has accrued or
rupees twenty=five only, whichever is

mOl‘Eo L2 2L I BB B B N Y

(2) uhen the appointment te the neu

post does not invclve such assumption of
duties and respohsibilities of greater
importance, he shall draw as initial

pay, the stage of the tims-scale which

is equal to his pay in réspect of the old
post held by him on regular baais, or,

if there is no such stage, the stage

next above his pay in respect of the

old post held by him on regular basis:

® Q69 s OOOCeDe

(I11) For the purpose of this rule,

the appointment shall not be deemed

to involve the assumption of duties

and responsibilities of greater impor-
tance if the post to uwhich it is made is

on the same scale of pay as the post,

other than a tenure post, which the
Government servant holds on a regular basis

at the time of his promotion or appointe
ment or on a scale of pay identical

|

therewithe.........o“




e The submission of the learned counsel for the
applicants is that the pay in the present‘case Was required

to be fixed under FR=2Z=C which reads as followus :=

UNptuithstanding anything contained in
these Rules, where a Government servant
“heolding a post in a substantive, temporary
or officiating capacity is promoted or
appointed in ‘a substantive, temporary or
officiating czpacity to another post
carrying duties and responsibilities
of greater imporatncs_than thoss attaching
to the post held by him, his initial pay
. ” in the time-scale of the higher post shall
. ‘ be fixed at the stage next above the pay
notionally arrived at by increasing his
pay in respect of the lower post by one
increment at the stage at which such pay
has acCruediceecsssess” (Emphasised),

From the'emph;sised portion in the above Rule, it is apparent
thét in order to claim increment in the fixation of pay
under this Rule, the applicant will have to establish tuwo
things = |
(i) the post of Senior Chargeman carries
duties and responsibilities of greater
importance than the post of Chargeman -
does; and,
(ii) the post of Senior Chargeman has a
time=scale of pay different (higher)

from the one for the post of Chargeman.

6o Admittedly, with effect from 1,1.1986, the posts
and Senior Chargeman

of Chargeman/carried the same scale of pay, viz., Rs. 1400~

,\'\ -
2300/-. Accordingly, the second insredient is lacking.

%
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7 Let us nov examine the applicants® averments
regarding the duties of the tuo posts. 1In paragraph 4 (j)
of the application; the abplicants have stated that the
following duties and responsibilities are discharged by the

Senior Chargeman =

"i)  will take charge of Section in 4th
ecklon Workshop if required,

Note = to do so this does not apply
to Superviseors Tech Grade 111
(redesignated Chargemen)

il) will officiagte for short periods as
Group/Ssection Officer.

iii) will function as member of stock
taking board, member of board of
officers like audit board, accident
inquiry board, local purchase, condsm=
nation and trade testing board and
member of court of inguiries etc,?

In support of the plea Annexure A=3 has been relied upan,
The Annexure is described as %charter of duties". Neither
the application nor the document indicates the authorship
of the document. It doss not bear any date. 1Its source
and authority, its status and legal value are all lacking.

Accordingly, ne reliance can be placed upon Annexure A=3.

8. Ye may for a moment assumé that Annexure A=3 is
a legal document and can be relied upon for ascertaining
the natﬁre of duties perfermed by Chargeman and Senior
Chargeman. A perusal of the document shows that it merely
deals with wtilisation of the services of Civilian Sﬁperu-
isors (Technical) for supervising the work of tradesmen

posted under them. The term "Civilian Supervisor {(Technical)"

\
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is not confined to Seniqr Chargeman. It embraces all
Supervisors == Chargeman, Senior Chargeman for, and Foreman.
In paragraph 4 (d) the applicants themselves have stated,
"Supervisors Technical consisting of following thrae
categories =

Chargeman in pay scale Rs.380~560

Sre C'Man in pay scale Rs8.425-700

Foreman in pay scale of Rs,3550=750"
Therefore, the anumeration of duties in Annexure A=3 cannot

be confined to the post of Senior Chargemah.

Rd ‘ 9. In Annexure A=3, it is also mentionmed, "It is not
possible to lay down an exhaustive list of their supervisory
responsibilities, but the follouing are some of the mors
important aspectsof their duties." From this, it is apparent
that the enumeration of the duties of Chargeman and Senior
Chargeman is not exhaustive. There is no separate enumeration
of the duties of Chargeman and Senior Chargeman. Accordingly,
oﬁ the basis of the enumesration of duties contained in
Anmexure A=-3, it is not possible to hold that the post of ,

. Senior Chargeman carries duties and responsibilities of

greater importance.

10, In paragraph 4{(j), it is further mentioned that

a Chargeman controls and supervises the uoﬁk of technicians
of his trade as leader while a Seniocr Chargeman controls and
supervises the work of number of Chérgemen and the tradesmen
employed in whole of the Section and is éccountabll for:-the
whole of his Section.to the Group/Section Officer. This
flous from the hierarchy of posts and not from greater

importance of duties. Thersfore, nothing turns upon the

).

statement contained in paragraph 4(j).




11. There is another reason for not accepting the.
applicants* plea that the post of Senior Chargeman carries
duties of greater importance. The 4th Pay Commisszion,
obviously after examination of the nature of duties
performed by Chargeman and Senior Chargeman, recommended
merger of the scales of pay prescribed for the twc posts.
The recommendation uvas accepted and the scales of pay uers
actually merged., It is reasonable to assume from this that
the Pay Commission was of the opinion that the work done by
ingumbents of the two pdsts was identical or similar or
there was no material difference betueen the duties
performed by the incumbents of the tuwe postés In taking
this view, we are supported by the decision of their lordships
of the Supremer Court im State of U,P. & Ors. vs. J. P,

Chaurasia & Urs.*1 as follouws :~

#The equation of posts or equation of
pay must be left to the Executive Government,
It must be determined by expert bodies like
Pay Commission., They would be the best
judge to evaluate the nature of duties and
responsibilities of posts. If thare is
any such determination by a Commission or
Committee, the Court should normally
accept it., The court should not try to
tinker with such @quiﬁalent unless it is
shown that it was made with extraneous
consideration,®

12, The above observations were relied upon by a
Division Bench of the Tribumal sitting at Jodhpur in

Ve K. George vs, Union of India & Ors. = (1992) 19 ATC 686,

*q AIR 1989 SC 19 =

(1989) 1 scC 121 =
(1988) B8 ATC 92




for holding that the petiticner of that case was not entitled

- to get increment in fixation of his Pay when he was promoted

from the post of Stenogfapher (special Grade) to the post
of Income Tax‘ﬂfficar; as on the recommendation of the 4th
Pay Commission both the posts had bsen placed in the same
Pay scale of Rs.1640-2900. In pafagraph 4 of the report,

the Division Bench hags observed :=

"eeceoSince the Pay Commission has auarded
the same pay scale:to the two posts, it is
réasonable,to~hold that prima facie, ths
‘duties and responsibiliéies attached to the
tuo posts were considersd by the Commission
to be similaresccece®

This authority has full application to the facts of the
present case. Equivalence of duties is not the function
of this Tribunal. It is the function of the administrative

authority.

13, ! Aparé from the abova, clause III of FR=-22 puts the
matter beyond the pale of controversy. It is a deeming
provision, >It says that an appdintment,shall not be deemed
to involve the assumption of duties and responsibilities

of greater importance if the scales of pay of both the posts
are the same. 0On the déte the applicants were promoted,

the posts of Chargeman and Senior Chargeman wers having
idantical scale of pay, viz., Rs.1400-2300. The purpose of
‘a deeming clause is to create a legal fiction., A state of
affairs may not actually exist, yet, legally it is assumed
to exist. 1In view of the deeming provision contained in
Clause III it has to be assumed that the post of Sr. Chargeman
does not carry the duties and responsibilities of @reater

importance, irrsspective of the factual position.

)
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14, Oup intcfprotation of F.R. 22-C is fully borne out
by the third proviso to the said Rule uhich reads as
follous : - '
"Provided that if a Government servent either —
(1) bas previously held substantivoly, or
officiated in =
(i) (XXX
(i) a permanant or temporary post on
| the same time scals, or
(iii) 00..: Qr
(2} tooo.
then proviso to F.R.22 shall apply in the
v matter of the initial Pixation or pay and
~counting of prcvioua service for increment,"

‘ >15. " In view of the fact that the timas schla of the pay
from which the applicant was promoted was the sams as that
of the promoted post, this proviao is fully applicabls.

f In view of this provzsinn, the applicant's initial pay
will have to ba fixed in accordanc. with the proviao ta

_ - FJR. 22, Ralovaqt portion of the said proviso reads as
(v follouws 2. -

"Provided, both in cases covered by clause (a)
.and in cases, other than cases of re-smployment
after resignation or removal or dismissal
from the public service, covered by clauss (b},
that if he either --
(1) has previously held substantively
or officlated in - |
(1) oues
(i1) permanent or temporary post on
the sams time=-scals, or
(iii) a permanent post or a temporary
. post (including a post in a body,
incorporated or not, which is
wholly or-sbbetantially owned or




controlled by the Government)
on an identical time-scale; or

(2) <.

then the initial pay shall not, except in
cases of reversiocn toc parent cadre, governsd
by proviso (1)(iii) be lees than the pay,
other than special pay, psrsonal pay or
emcluments classed as pay by the President
under Rule 9 (21) (a) (iii) which he drew on
the last occasicn, and he shall count the
pericd during which he drew that pay on such
last and any previous occasion for increment
in the stage of the time=-scale sgquivelent to
that paYeoeeeso®

In the case on hand, the time-scales of the posts of
Chargeman and Senicr Chargeman uere 1dantical'and,
thurnfofa, undegr the aboue.prouisinn, the applicant uas
only entitled to protection of the last pay draun by him
as Chargeman. This protection has been given to him;

about this, there is no dispute,

16. F.R.Zzg;eproduced hereinabove was substituted by
notification datad‘30.8L1989 published in the Gazetts of
india as G.5.,R. 679 dated 16.2.1989 as amaended by
notification dated 26.91.1990. The provicions of the
present F.R, 22 and of the old F,R. 22-C are similar and

lead to the same result.

17, In support of his claim that the applicant vas

sntitled to the increment referred to in F,R,22-C, the

learned counsel for the applicant cited the following

authorities : =

(1) 1989 (2) sLJ 115 (CAT=-Ernakulam) =
' P. Daniel & Drs. vs, Chairman, UBDOT & Ors.

1



LCR
¥mittal*

/as/

(2) 1993 (2) SLI g5 (CAT~Principal Bench) —
Ramesh Chand vs, Union of Indig & Ors,., and

(3) 1993 (2) sLJ 305 (CAT-Jabalpur) —~

Dhyaneshuar Nanden & Ors. vs, Unian of Indig.
All the above decisions are by Single Benches, Thess
decisions do assist the applicants., Houwever, in vieuw of
the Division Bench decision inm v, K. George (supra), with
which we respectfully agrae,'thise'decisions are of no
hdlp to the applicants. 1In the said cacse, express dissent
has been recorded in respect of P. Danisl's case (supra).
The dissent has been recerded on the basis of the judgmant

of the Supreme Court in J. P, Chaurasia's case (supra),

18. - In view of the above, the application fails and
ie hersby diemicsed. There shall be no orders as to

costs. Interim order, if any operating, shall stand

discharqed.

7. 3. "J]*—(t : | /f 0\/\-/“}:/ | }

( P Te Thiruvengadam ) ( Se Co Mathur )
Member (A) Chairman




