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Versus '
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The Hon’ble Mr. M.M. Singh, Administrative Member.
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’ P.V. Subba Rao,

5/0 Shri P.Satyanarayana

Age 34 years

Wt Resecarch Assistant
Department of Environment,
Forests & Wildlife
Ministry of Bnvironment & Forests
Paryavaran Bhawan, '
New Delhi. eees Applicant.

(Advocate: Shri K.N.R. Pillai)

Versus.

¢ Union of India
' through the Secretary,
Ministry of Environment & Forests
(Department of Envircnment,
Forests & Wildlife)
Paryavaran Bhawan,
Lodhi Road, New Delhi.

(Advocate: Shri P.P. Khurana)

D.A.No. 1921 OF 1990

Date: Qb -4 (991

- Per: Hon'ble Mr. M.M. Singh, Administrative Member.

The relevant undisputed facts in the above
application filed under séction 19 of the
Administrative Tribunals &ct, 1985 and the reply to
it of the respondent Unicn of India are as below.
Along with these facts we have given our gun -
observations also for juxtaposition which helos

compreh=ension.

2. The Department of Environment of the Union
of India maintained a Roster of Scientific Personnel
for their "suitable appointment", to guote from the
respondent's reply. In this roster apr.eared names of
those who applied persuant to a circular issued. Even
before the promulgation of new recruaitment rules of

1987 for the post of Resecarch Assistants in the
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Department of Envirconment, the latter started filling4
up the vacant posts of Research‘éssistaﬁts. Three
parsons were appointed in June and July 1983; The
process of selection and appcintment in their case
conéisted of circulating, on i911.83, the information
about eight vacancies amcng all departments of the
Goverﬁment~§f India and research institutions etc. and
inviting volunteers. Later, on different dates in
1984, nine persons including the applicant were
appointed from-thoée figdriﬁg in éhe above Roster,

The applicant was So appointed on 11.9.84. Six persons
were s appointed before him and two after him on
different dates. The applicant was, by chronology of
appointments, the seventh. The appointment of the
applicant was preceded by an offer dated 10.5.84 to
him made by the respondent. The offer, "based on the
Roster of Scientific Personnel for a suitable position
being maintained in the Department of Environment", was
"for a temporary appointment® and "on ad hoc basis for
a period of one year or till the post is filled on
regular basis whichever is earlier", to quote from the
offer {annex. A-1). With the applicant having accepted
the offer, appointment letter to him followed. On

his joining duty on 11.9.1984, an establishmént order

was issued which contained, besides the above terms of

the offer, a nctice that the appointment "will not

i€onfer on him any right for regular appointment to

or seniority in the grade". 1

3. Thus appointed, the applicant was continued |
in the post undisturbed even after one yvear, the
maximum duration mentiocned in the letter of offer and ‘
in the establishment order, as the posts were not

filled up on a regular basis, By publication dated

14.11.87, thes UPSC advertised for ten posts, of which
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three were exclusively reservad for Scheduled Casta:
candidates and for Scheduled Tribes, The advertisement
informed that the posts ware temporary but liksly to be
continued indéfinitely, QualiFication of age not exceeding

thirty years on 14,12,87 was relaxable for Govarnment

servants upto five years, The advertisement was issued

af ter the issue on 22,9,1987 of new recruitment rules for
the post, The preamble to the notificatinon of thase rulés
shows that they were product of the exercise of nouwers
conflierred by the proviso to Article 309 of the Constitution
and in supersession of the Departmént of Znvironment
(Research Assistant) Recruitment Rules, 1983 '"except as
respect things done or omitted to be done before such
supersession"; The applicant was appointed on 11,9,1984
when, as ssen from the preamble, the Rules of 1983 uere
applicable, These rules of 1983 have not been shown to us
by both parties, Apparently, the apolicant was ignorant
of the 1983 Rules for he has averred in his application:
"In 1984, when I was appointed, rscruitment rules had not
been framed for these posts”, The respondent has relisd
on the 1987 rules for defence though they came into force
on the date of their publication, namely, 22,9,1987 and
the applicant was appointed on 11,9,84 when the 1983 ruless

N _
were applicable, In the raspondents” reply, crediting the

applicant with knowladge of the 1987 Rules, it has been
averred that "it is, however, denied that the applicant
Was not aware of provisions of Recruitment Rules snd the
nature and tenure of his aspointment", With the apnlicant
appointed in 1984, the applicant's awareness of "nmature
and tenure of his appointment" should,in our view, also
relate to the 1983 rules, True, the oreamble above
exCepts things "omitted to be done" pursuant to 1983 rules
before their supersession by 1987 rules, But the Fact

that the respondents continued the applicant in ad hoc
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service all thess years also cannot be ignored, That

ce
" prolonged the precicus period of sarly life (the

- 5 =

applicant) devoted in the service of the establishment
A
| ceseeseseeswnolly uasted"(éﬁ Jacob's case infra,)

4 However, we glanced at 1987 Rules therespondent

relies for defenca, Rules 1, 10, 11 and 13 in these
rules appear significant. They are reoroduced below:

"1, Short title and comnencement: (1) These rules

may be called the Department of Environment,

h Forests and Wildlife (Ressarch Assistant) Recruitment
E Rules, 1987, _
L (2) They shall come into force on the date of their
publication in the 0fficial Ggzette,

10, Method of Recruitment i) 10% by promotion
whather by direct failing which by
recruitment or by transfer on deputation
promotion or by (including short-term
deputation/transfer & contract),
percentage of the ii) 50% by direct recruit-
vacancies to be filled ment failing which by
by various methods, transfer on deputation

- (including short-term
-

_ contract),

{ . iii) 40% by transfer on
deputation (including
short-term contract)/

- transfer,

11, In case of recruitment PROMOT I0ON
by promotion/deputation/ Junior Technical Asstt,
transfer, grades from with 5 years' regular
which promotion/deputa- service in the grade,

tion/transfer to be made, Transfer on danutation

(including short-term

Contract)/transfer

Officers under the
Central Government/
State Government
Universities/Recognised
Research Institutions/

Public Undertakings/

nol!96-.9
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State or Autonomcus

Organisation.

a) 1) holding analogous posts

regular basis; or

}_l.
i-l-
~——

with 5 years' regular in posts
in the scale of Rs,1400-2300

or equivalent and

) possessing the educational
gqualifications & experience
prescribed for direct recruit

o under Ccle.7.

(The departmentasl officers in the feeder cate-
gory who are in direct line of premeotion will
not be eligible for consideration for appoint-
ment on deputaticn. Similarly deputaticnists

‘ shall be eligible for ccnsideration for appoint-
ment by promotion of deputation/contract
including period of deputation in an ex-cadre
post held immediately preceding this appointment
in same or some other organisation/department
of the Central Government shall ordinarily not

exceed 3 years).

- 13. Circumstances in which : Consultaticn with
Unicn Public Service the commissicn
Commission is to be nsc=ssary while
ccnsulted in making making direct
recruitment, racrultment and

selecting an
officer for
appointment on
deputation/ccntract

and transfer, "

5. Two posts were £illed up on regular basis as
per UPSC recommendations from the nine Research
Assistants who were appocinted with the applicant in

1984, These two, S.N. Satpathy and Manoranjan Hotag,
~ 4

Wwere, seen from the date of thelr =esese=isire appcocintment)

o :
appcinted con 14.12.1984 whereas the applicant was |
appcinted before them on 11.9.1984, of course all on

ad hoc basis., Two postsvwere filled up on regular
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deputation basis. Seven were filled up by direct
recruitment as a result of the UPSC publicatiocn
referred to above. In the direct recmuits through

the UPSC also figured some persons who had been
appointed on ad hoc basis as mentioned above.
Ultimately, only three ad hoc appointees still in
service as Research Assistants remained who cculd
neither be regularly appointed as direct recruits
through UPSC nor could be reverted to their lower post/
cadre ncr had they resigned frcm service. They had
applied to the UPSC pursuant to the above advertisement
but were not called for interview by the UPSC. One of
these three was repétr}ated to his parent department,
the Zoological Survey of India. Smt. Kiran Budhiraja,
ancther from these three, belonged to the Department

of Science and Technology from where she was appointed
to the respondent department as Research Assistant on
‘14.6.83 and "in public interest" was not relieved from
the respondent Department "despite several requests"
from her parent Department to repatriate her; This
resulted in termination of her lien by her parent
Lepartment w.e.f; 30.1.1987., &s she held a regular i
post in her parent Department, she was, to quote from ‘
the respondent's reply, "deemed to have been appointed |
as Junior Technical Assistant on transfer basis from !
the Department of Science and Technoclogy with effect !
from 29.1.87". This left only one person, the i
applicant, from those appointed on ad hoc basis in ‘
1984 who remained ad hoc. He was zgggigékohbe and was
terminated on 30.9.90, the last date upto which he )
could continue in service as a.result og)thnggzgggzgf
éf his ad hoc appointment, The raspondent's say is

that the applicant having not held any post on a regula
basis, he was not eligible for being selected against

the deputation quota and presumably for this reason dig

L I S G
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not even apply for such selection when such posts were

advertisead.,

P

6. With regard to the outcome of the applicant’'s
trying for direct recruitment pursuant to above
referred UPSC advertisement, he did not even figure in
the short list prepared by the UPSC, For this outcome,
he believes that the UPSC gave weightage to langth of
experience of candidates over their acadamic gqualifica-
tions for inclusion in the short list. His this belisf
N waulf g fhe R . B
is based onﬁénformal inquiriess he made when his high
qualifications consisting of M.Sc. in Bicsciences, post
M.3c Diploma in Envircnmental Scisnces and M Phil in
Environmental Science, zll in the first class, turnsd
cut to be as pedestrian as perhaps the papsr on which

his these qualifications were printed to certify.

C
7. The apzlicant's s is that the UPSC had
advertised for ten posts and recruited only seven
candidates, leaving three pésts unfilled even as seen
from the advertisement. IH@-furthereé@eﬁ;s hat three
vacancies in direct recruitment quota still continue.
These averments in para 4(iii) of the application heve
not been covered by the respondent’s reply which is
stated to cover paras 4(i) and 4(ii) of the application
only. The reply thus does not deny or disoute these
contentions of the applicant. We alsc notice that
pvara 5& of the application which, relying on Roshan Lal
Tandon V/s, Union of India, (AIR 1967 SC 1989), Union
of India V/s, Arun Kumar Ray (1986,1 SCC, 675) and Dr.
Sangseta Narang V/s. Delhi Administration (ATR 1988(1)
CAT 556) pleads that an ad hce employee 1s entitled to
ceontinue in service aé longas a vacancy exists, that it
is responsivility of the Government <o refer ad hoc

employees case to UPSC on completion of o

H 'Nr ;‘—V'
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service and soon as it was known to the respondent that
the appointment would exceed one year, and that having

been selected from the Roster on the basis of his high

academic qualifications, the initial appointment had
all the eharacteristics of a regular appointment, is
also not covered by respondent's reply in specific

terms. : , |

8. In the above facts and rival pleadings, the
appiicant seéks relief of continuity in service in his
present post so long as wvacancizs continue and
reassessment of his suitability for regularisation and
relaxation in age limit in case his ﬁresent age‘comes

in his way in this relief or any other relief consideresd
just and proper. To the respondent, the application

lacks substance and deserves to be rejected.

9. We heard the counsel for the parties.

10. The circular persuant to which the applicant
applied for inclusion in the Roster of Scientific ‘
Peréonnei and what promises and prospzcts, if any, it
contained to attract aﬁplicants have not been shown to
us. But it is beyond doubt that the applicant figured
in the Roster and his high academic and, may be, other
qualifications also caught the attention of the l
respondent to make an offer to him of the poste. This
implies that at that juncture in 1984 when the 1987
recruitment rules for the post had not been framed and
1983 rules applied, the applicant aleng with some others
similarly figuring in the Roster, was chosen as the most

eligible for the post, It is also clear from the terms |

of the UPSC publication, Supra, that the posts advertise

i

were likely to be continued indefinitely and in fact

have been so continuing from dates over three years

Wow L.
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before the advertisement against which the applicant
and some others came to be offered appointments and
Wi o M "
were appointed, ThiS(position w=s—cds=r even when,
on 19.1.83, information about eight vacancies was
circulated and only three were appointed. Thus there
is no doubt that ad hoc appointment of the applicant
was made in 1984 although the posts were virtually of
permanent nature and existing even in 1983, However,
when the 1987 recruitme&%?$§}e framed and UPSC started
the process of direct recruitment according to these
rules, the applicant, as stated earlier, suspects that
he was not included in the short list of the UPSC as
UPSC gave- weightage to experience over academic
qualifications. That, if true, could, by itself be a
disputable approach of UPSC when direct recruitment was
the aim and purpose of the exercise. It is to be
noticed that the recruitment rules, supra, provide for
induction of experienced hands by separate provisions
by earmarking 10% posts. to be filled by promotion and
40% by transfer on deputaticn. The UPSC's publication
inébSporated two years expérience as it figured in the
essential qualifications in the 1987 recruitment rules.
The applicant's fear that though he answered the
essential qualification of two years' experience also
though as an ad hoc incumbent, he did not figure in
the short list of the UPSC because the UPSC gave
weightage to experience thusS has substance. No ligﬁt

has been thrown by the respondent on why the applicant

did not come to be included in the UPSC's short list.

1li. The question now is whether it is fair, legal
and in public interest to have rendered jobless on
30.9.90 a highly qualified person who was offered the
post and appeinted by the respondent department though

on ad hcec basis in 1984 when clear and permanent

’ . h ,C.(,_ -r
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vacancies existed, after about six years of his service

especially when there is no averment or allegation that the
applicant was not working satisfactorily or that there uwere
any complaints about his conduct or that any other ground of
employer dissatisfaction existed, On the contrary, the
essance of the respondent's case is that he could not be
continued in service as ad hoc as he was not regularised and
could not even be apoointed to the lower post of junior
Technical Assistant to which post Mrs, Budhiraja was appointed,
All this on the basié of 1987'recruitment rulss whereas the
matterns;ould have been examined by the respondent in the
light of 1983 rules any time after 1985 when the applicant
completed the initial one year of appointment on ad hoc basis,
The applicant may be ignorant of the 1983 rules the respondants
framed and may, therefore, not have préssed,-at the releﬁant
time, their provisions to support his case, But that does not
absolve the respondent? of duty to be fair even to such an
applicant who, all along, ssems to have relied more on his
outstanding qualifications in his subject than the knowledne
of the changing recruitment rules for his‘livelihood and job
per formance, . NMH

12, The respondentz—hﬁve-themsetvssLdisclosed that ad hoc
appointees S,M, Satpathy and Manoranjan Hota were appnointed

as Research Assistants on regular basis as per recommendations
of the UPSC, These two were appointed on ad hoc basis from
the Roster on 14,12,84 after the applicant uho uas appointed
before them on 11,9,1984 as stated earlier, If ths names of
Satpathy and Hota came to be referred to the UPSC for appoint-
ment on regular basis, the respondent owes a clarification at
least in the interests of demonstrative justice and fairness
as to why the name of the apoalicant, senior in ad hoc service,
was not referred to the UPSC for appointment on regular basis,

The reply of the respondent is silent on this aoint though the

same is vital for justice and fagirness, 1IN the absence of

M. &, (..
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satisfactory explanation, impression that ths applicant
though senior in ad hoc service to Satpathy and Hota was
discriminated against immediately arises, and sticks, It
smacks of arbitrariness at the same time., Such discrimina-
tion and arbitrariness which is not evsn explained by the
respondant has to be held as unconstitutional, illegal and

unfair,

13, The above when, as ssen from several prscedents
consisting of Supr=me Court judgements, the judicial vieuw
is that ad hoc appointees with considsrable service shall
daserve sympathetic treatment from the administration and
that ad hoc appointments against regular vacanciscs are taboo
both under Government instructions and Court dscisions, For
an axample, in Jacob M, Puthuparambil Vs, Kerala Water
Authority (3T 1990 (4) SC 27), the Supreme Court had
considered a similar issue telating to the regularisation
of persons who had bzen appointed on ad hoc basis for
several years, The Supreme Court had dirscted the respon-
dants to reqularise the services of such emoloyzes who had
put in continuous ssrvice of not less than ons ysar, as a
separate block in consultation with the Kerala Public
Servide Commission, In doing so, the Kerala Public Service
Commission had bzsn directed to take the age factor as
waived, In arriving at this conclusicn, the Supreme Court
relied upon its sarlier decision in P.K. Narayani and
Others Vs, State of Kerala and Othsrs, 1984 Supp. S.C.C.
212 and in Dr, A.K., Jain and Others Vs, Union of India

and Dthers, 1987 S.C,C.(L&S), In the case of Jacob M,
Puthuparambil, the Supreme Eourt obserﬁed about the naturs
of ad hoc appointments and career rights imperative on

such appointmentes zs follows:-

"Such appointments were intendad to be
stop-gap temporary appointments to serve the
stated purpose and not long term ones, The
rule was not intended to fill a large number

. of posts in the ssrvice but anly thoss which
could not bs kept vacant till regulsr appoint-
ments were made in accordance with the rules,
But since the appointment continued for long, the
servicas had to be reqularised if the incumbent

/_sub—rule (e). possessed the recuisite sualifications ss was done by/

L N A
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Such an approach alone would be consistent with
the ccnstituticnal philesophy adverted to
earlier, Even otherwise, the rule rust be sc
interpreted, 1f the language c¢f the rule

permits, as will advance this vhilcsophy of the
Constitution, If the rule is so interpreted it
seaems clear to us that employees who have been
working on the estapnlishment since long, and
who possess the requisite gqualifications for the
jobs as cbtaining on the date of their employ-
ment, must be allowed to cocntinue on their jobs
and their services should be regularised. It

is unfair and unreasonable to remove peovble who
have been rendering service since scmetime as
such removal has serious consequences. The
family of the employee which has settled down
and accommodated its needs toc the emoluments |
recelved by the breadwinner, widl face eccnomic
ruinaticn if the job is suddently teken away.
Besides, the precious period of early life
devbted in the service of the establishment will
be wholly wasted and the incumbent may be

rendered ®

age barred" for securing a job else-
where, It is indeed unfair to use him, attune
his family to live within his earnings and then
suddently to throw him out of job. Such
behaviocur would be an affront to the concept of
job security and would run counter to the
ceonstituticnal philesophy, particularly the
concept of right to work in Article 41 of the

Constitution."

14, The case of the applicant is on a stronger

footing than the above case for, as stated earlier, he
was chcsSen from a Roster for offer to him of post. This
evidences that the applicant possessed due qualifications
for the @psﬁ;"Again, while in the above precedent rules
for recfuitmentAexisted,in the applicant's case the new
1987 rules for recruitment came to be applied three years
after his‘appointwentzéndxthe rules cf 1983 WhiChH;;OUld
have beenlapplied not applied and no explanation offered

for not doing so., The respcndent in the circumstances

cannot be cleared of having rezsorted to unjust

T R S
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termination dasspite existence of a vécancy to continue
the applicant in s=rvice not danied, Further, as
stated above, there is svidence of unfairness, arbitrari-
ness and discrimination on the part of the respondent
authority in dealing with the applicant's case and
undenied allegation of U.,P,S.C. having given weightage
to experiance ovar academic qualifications in direct
recruitment though thz rules, supra, made sepzrate

‘;‘ provision for induction of such experience and ‘the 5~ .- %
applicant possessed moare than minimum =2xperisnce laid
down in rules of recruitment and in the U.,P.S.C, advertise-~

ment,

15, In the result, we find that'the applicaticon has
merits and has to be and is allowed to the extent of the
following direcﬁions:-

(i) Ths termination notice-cum-order dated
€.5.,1990 is quashed and set aside, The
respondent is directed to take the applicant
back in service as Ressarch Assistant within
a period of fiftsen days from the date of
receipt of a copy of this order on the basis.
as if his services wsre not terminatad on
30,9.,1990 and to pay him full back Wages
Within a period of three months from the
date of recsint ofvé copy of this order,

(ii) The respondznt is further directad to refear
the case of the applicant to tHe U.P.S.C,
for regulsrising his éervices in consultation
with them, Whils doing so, theay shall, if

'nh_,(,.,&
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necessary, relax the upper age limit

for appointment as Research Assistant,
His regularisation should be on the
basis of the evaluation of his work and
conduct based on his annual confidential
reports, as Wwas directed by the Suoreme
Court in Dr, A,K. Jain's case,

(1ii) The applicant will be entitled to the
protection of pay and allowancas of the
post of Research Assistant, including the
increments drawn by him and other benefits
admissible to a regular employee,

(iv) The respondents are directed to comply
with the directions in (ii) above within
a period of three months from the date of
receipt of this order,

Parties to bear their own costs,

L 14 L)y _ 7—-“\;{"?7
(M. M. Singh) (P.K. Kartha
Administrative Member Vice=Chairman(Judl,)




