IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 424/,
. - , >
N F REERT o ~
' /
C.fe No.1904,/90 DAT: OF DECISION - 15. 2.9
Shri Raj Kumar se2eoipplicant
Vs.
Union of India & Others | r +» «oReSpondents

0.A. No.lL907/9C

Shri Praveen Kumar sevesfpplicant
VS

Union of India & Others «. . «Raspondents

CORAM

SHRI I.K. RASGOTRA, HON'BLE MEMBER (A)
SHRI J.P. SHARMA, HON'BLE MEMBER (J)

FOR THE APPLICANT | ee...ShTi B.3. Mainee
FOR THE RESPONDENTS3 e oo 0.Shrl BLK. Aggerwal

l. Whether Reporters of locadl papers may be allewed
to see the Judgementi? )

2. To be referred to the Reporter or not?

(DELIVERED BY SHRI J.P. SHARMA, HON'BLE LEVBER (J)

Both the above named applicénts have separatelf filed the
applications under Sectien 19 of the Administrative Tribunal
Act, 1985 praying for the relief to quasth the impugned orders
(Annexure A—l)'direéting the respondents to centinue the
spplicents as Material Checking Clerk/Store Issuer.

Annexure A-l is a D.C,. letter No.229/E/2/Const./Surplus,
dated 27.8.1996. It was sent by the Railway
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Head Quarters Office, Kashmere Gate by shri v.S. Dutta,
Chief Engineer/Censtructien/Kashmere Gate addressed te
shri A,A. khandey, Deputy Chief Engineer, Shivaji Bridge,
New Delhi. The subject in this D,0. is 'Posting of
Clerks Gr.95C-1500 RP53' and is in reply te a letter
dated 20.8,19§O sent. by Deputy Chief Engineer. The
cententis ef the lettar are, "The matter was discussed with ‘
you.- S/ShrivSatish Kumar and Prem Pal Singh, sheuld be
accepted and given duties en yeur unit and ad hec
arrangement of iwe temperary status staff as Clerks be
reverted immediately. A review ef the strength ef clerical
staff in yeur unit reveals that the strength is en higher
side. These erders may please bhe cemplied with immediately

and cempliance reperted.n

2. Since beth these applications deal with the same
impugned D,0. letter (Annexure 'A-l'), so these cases
are taken together and are dispesed of by commen

Jjudgement .

3.  0.A. ND. 1904/90

Raj Kumar, applicant was appointed on 13.4.1985 as
s Khallasi on compassienate ground en the death of his
father. The applicant was premeted as a Material Checking
Clérk by the Order dated 6.12.1989 (annexure 'A=4), This

is a netice which shews that the applicant, Raj Kumar was

posted as Material Checking Clerk, Grade 950-15C0(RS) with
effect frem the date of duty resumptien under A.Z.N./C-II/GZB.
Hewever, subsequently éatish Kumar aﬁd Prem pal Singh,
Material Checking Clerks reperted for duty in the office of
Deputy Chief Engineer (Censtructien) in pursuance of the
letter of the Chief Administrative Qfficer (Constructi;n)

receipt ef _
dated 13.8.1990. OnAhis letter, on 20.8.1990 (Annexure 'A-5),
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the Deputy Chief Enginser informed the Chief Administrative

Offiéer tha% there is ne vacancy under ﬁim, 56 both-3atish
Kumar snd Prem Pal 3ingh Were directed back to the samé office,
The ﬁeputy Chief Engineer also suggésted that as regards_
reversien eof adenoc empleyees, nermally the junior most have to
be reverted as per rules, for which whole of Delhi area is
clubbed togethen to aveid further complications. It is in
pursuance ef this letter dated 20.8.193C that the impugned-
D,0. letter (Annexure 'A-l') wus sent to Deputy Chief Enginger
by Chief Engineer. The grievance of the applicant is that he
is béing reverted, t.ough the juniormost staff promoted on
ad-h@q basis is still working. It is centended in para 4.14
of the 0.A. that a number of Class Iv staff, who were juniers
to the applicant including those who have not even been
regularised in Class Iv service, are still working as Material
Checking Clerks, but the applicent has been picked up fer‘
reversien in an illegel manner. The respendents in their
counter denied this contentioh sfating that no names ef the
juniers have been disclosed. Tt is further statsd that if

any junier is working, it is either because of stay granted

by this Hen'ble Tribunal or naving bzen placed in the
senlority list after having passed the suitability test. Tt is
further stated by the applicant that he is woriking as a Class IIT

empleyee on ad-hec basis since Nevember/December, 1989,

The respondents in their reply categerically stated in
para 4.4. that the apolicant was premoted en 6.12.89 lecally eon

ad-noc basis whereas juniers te the applicant passed the selectien

test and on the basis of sélectisn, they occupied a place in the
senierity list which was circulated en 25.5.89 inviting

ebjectiens, if any. No objection was filed by the applicant
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against that seniority li&t. It has been further statéed
that in view of the instructiens received frem General
Manager‘dated 19.6.1990 (Annexure 'R-1'), the applicant
was te be reverted because Khalkasi/Gsngman are not
permitted te be prometed as Material Ghecking Glerks.
Annexure 'R-1' dsted 19.6.1990 stipulates, "That already
Gangman/Trelleyman have wide avenue of prometion. They
- Can go as Keyman, Gangmate, P.Way Mistry, PwWI Gr.I, Ii.
The Gangmen slse can go .in Workshep by eptien and seek
avenue ef premetien as Artisan Gr.IlIl, Gr.II, Gr.I. 1In
view of the positieh breught eut above, anether opening of
advancement cannot be proviced te Gangman/Trolleyman
towards liinisterial side as MﬂCS/Clerks alse as Typist.n
This was decided in PNM meeting with NRWMU held on 19th June,
1990. During the course of the arguments, the learndd
counsel -fer the respendents have filed a letter No.831l-E/
168-1v/E~IV dated 23.11.1989, addressed te the GChief
Administrative Qificer (Censtructien), Kashmere Gate,
-Delhi reiterating that another opening of advancement
tewards MCGs/Office Clerks cannot be provided to Gangman/
Trolleyman towards Ministerial side. The respondents have
alse prayed that the Stay Order granted agaiﬁst reversien
ef the applicants be vacatal It is furtner stated that the
spplicand has not alleged in the applicatien that the twe
incumbents being absorbed, i.e, Satish Kumar and Pprem Pal Singh
mentiened in the letter dated 20.8.9C are junier te the
spplicent.  In para 4.9 of the counter, the respondents stated
that the applicant has been declared surplus as no post is
availabie in the Unit where he can be centinusda as #.C.C, by
lecal promotien enAad hoc basis. It was further stated that
the gpplicant did not pass the suitability test whersas twe

clerks mentiened in the letter dated 13.8.90 have passed
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R 2 the suitavility selectien test and have sccupied a place

in the senierity list issued on 25.5,1989. $/Snri Satish
Kumer and Prem Pal 3Singh stoed at $1,No.77 and 90 in that
-seniarity list, havdng bs=en promoted on 24.7.1984 and
19.6.1984 ieSpectively as'M.é. Clerks. The applicants

in the rejoinder in para '4.9' stated that the applicants

were never given a chance to appear in the suitebility test.

4. 0.A, Ne.l907/9¢C

Praveen Kumaer was appointed as & Casual Labourer
earlier and was regularised as a Class Iv employee w.e,f,.
16.3.1980. The applicant was promoted for the first time
as Material Checkinf Clerk, Class III on 15.1.1990. It is
f.orther stated in the applicetien that the Glass Iy steff whe
‘ had been promoted in Class TII en ad hoc basis, should not be
‘ reverted unleés repeated oppertunities are given to them
to pass the selectien and they fail in the same. It

, is further stated that the large number of juniors te

the @pplicents are alreedy working as jMaterial Checking

Clerks and have net yet been reverted. The applicant

has annexad a list to the applicatien (Amnexure 'p-6') which is
the seniority list. In the seniority list, column & shows

the date of their regularisstien in Glass IV and column 8

indicates the date of premotien on ad hoc basis in Group JollN

l.060.0




persons at 102, 103, 104, 108 and 114 to 121 are said

te be junior to the applicant.

The respendents centested the applicatien and stated

‘that the applicant has never worked as a Casual Stere

Issuer. The applicant worked enly es a Khallasi/Gangman.,
It is further stated that the juniors te the applicant

passed the selectien test and en the basis of selectien,

they occupied a place in the senierity list issusd en

25.5.1989 inviting ebjections, if any. No objection was
filed by thevéppiicant against that senierity list. It is
further stated by the reSpendents that the applicant has
been reverted firstly because he wes declared surplus,
having ne pest and secondly in view of Annéxure 'R=1t
(quoted above). It is further stated that juniers to

the applicsnt were appointed as MCCs during 1984 and 1985
after they had passed the suitability tests The applicant
could net have been given ad-hoc promctien in January, 1990
as per instructlens -centained in Annexure YA-l'., 1In the
rejeiﬁder filed by the applicant, it is not denied that

the apglicent did not pass the suitability test.

Se We have heard the learned counsel for both the parties
at length. wWhile hearing the learned counsel for the
applicant on 19,9.1990, the respondents are directed that
the applicants sheuld not be reverted frem the post of
Clerk till 3..10.1990 and further status-guo was ordered

to be maintained till further orders.

6. In view of the interim directions by the Bench te
maintein stestus-quo, beth the applicatiens have been heard

on merits at the admissien stage.

b
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7. The first cententien ef the learned

counsel for the abplicants is that the
applicants cmdld not be reverted as those
wno were appointed after them arejunier and
that it is the juniers teo the applicants whe

should be reverted.first. The date of appeint-

ment as Casual Labourer ef Praveen Kumar is
25.10,1971 and the date of asppointment of

Rej Kumar as Khallasi en cemp assionate ground

is 13.4.1985. A seniority list was issued

on 2lst August; 1987, but in the senierity list,

nam:s of the present épplicants did net figure.

This is the provisienal senierity. list of

Clerks.

8, It has been further peinted out that the
applicants at 351.Ne.l02, 103, 104, 106 andg ll4g
to L2l of seni@rity'list {anmexure 'A=5') are
junior to him and have since been pramstéd and if

the guestien of any reversion arises then these -

" persons should have been reverted. In fact,
P

Class IV staff prometed en as-hec basis as
|

senierity list at annexure 'A-2' at page 1O gdes to

show that ail the 12 aspplicants named therein were {
appeinted from March 18, 198C onwarﬁstill.september, |
1984 as Gangmen, but were prometed as .C.Cse.

between January, 1984 and 3eptember, 1985,

The applicant, Praveen Kumar made 2
o

10.8'9‘
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representaticn in December, 1988, but did nct
come to the Cuurt six munths thpreafter.dnd the
alleged junior to him cunfinued to wurk 4 material
checking clerk., Ths app;iqdnts have nuf ch;llenged
the senicrity list uat dany point cf time. In the
- provisivpal seniority list datad 21-8-1987 which the

&

appiicant has filed at note 2 at the betton it is
written that the.senicr;ty list slhculd bs given uwide
publicity and objections to it regurdihg 2y umissian
be mide within 30 days positively Failing which the

Y

is cf

o

seniority list will be finalised on “hs ba
particulars aveilable. After tne yedr shri Pravesn
Kumar has msde a representaticn and he has said nuthing
about this seniority list, The apﬁlicynf Shri.Pr&vaen
KumaT wes not gven promotad bgFLre 15th January, 1990,
In pdra 4,9 of the counter the respondents have
specifically stated that 3/5hri Sutish Kumar «nd

=

-1

em FQl 5ingh stood at 51.No.77 and 90 ip the seniority

list dated 25th M«y, 1989 and they huve been premoted on

24th July, 1984 and 19th Junc, 1984 rospect ively o

W

M.C.Clerks, In the rejoinder to purad 4,9 ¢f the counter
these ficts ure not specifically denisd. What his bean

s«id by the applicant 3hri Frevesn Kumuar in the rejoinder

is thet #the applicant uag never given o chunce to sppear

\s
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‘done.This fact is admitted by the applicants in the £

in thé suitability test?, The promotions are aluways
made on the busis of existing gseniority list '«nd if

cne does nut.challenge the seniority list then he cannct
assail thé promctions of otﬁers salleged junior unless

t he seniurity list is challenged cn the gpouhd thit the

persons who are shown as ssnior should be junior to such

~person, The learned counsel for the agplicant therefore

could not substentiate t he fact that the applicant

~3hri Praveen Kumar is senior to Shri Hatish Kumaer and
. : \

Prem P«l 3ingh who are «t $1.No,77 and 90 cf the

seniority list dated 25-5~1989 while thes «pplicant's

name do not appear in the list., Applicant 3Shri Ram Kumar

his been appointed as regulur.thlasi cn 13-4=1965
on the death of his father. Befure his being appoint ed

a8 a Khalasi, bcth shri Prem Pal and shri 3atish Kumar

"were uworking as M.C.C, The contention of the 4pplicant’s

coungel that the person shown at $1.,No.102 to 121 except
those at 51.Nu.105, 106, 107, 109 to 113 are junior

to the applicant cannot be uccepted fecr want cof proper

- date &5 well as in«ction on the part of «pplicants

when the provisicnal seniority list was issued in

August, 1967,

9, The learned counssl for the applicants further
argued thet the junior most should have bezsn reverted
but fur promotion to class 111 post the applicant

hus to puss a selection test which they have nct
CeTe
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The person.uho has‘nuf passed the selection test
cunnot claim «s of right promotionsl post. He

can be reverted., In the present case Shri Braveen
Kumar has uofked as M.é,C,.Frpm 15-1-1990 and the.
ot her ApplibcntAShri Ram Kumar has worked con the
same-post from December, 1989. The impugned order
i.e. D.0. letter u%s_sent by the Chief Engineer-
te the Deputy Chief Engineer on 20-§-1990 and by_\
that time, tﬁe dpplicunté have hardly worked for 8

cr 9 monthse_

10. The lEarned‘cqunsel for the dpplicants

relied on the Full Bench decision cof Jet hinand

versus Union of India, oniy tc the limited extent

of chances be mdde available to that person. Houever the

ratio in Jethenand case is that the Reiliay servant

should First be gualified and. found suitable by

a test, to be empanelled for appointment to the.

'promoﬁiunml posts, It is cnly then thet he acquires the

presbriptive right to hcld the post. Such a person

acquires further right when h

©

ccmpletes 1é mont hs
cfficiat icn in the promotionsl post. .In the
present case. on bsfh the counts the Apﬁlicdnt !
cannot quourably.éet any relief for

continuing on the promoticnal post. (Jethanand

VeTSsUSs Union of India F.B.J.pace 353).

11. The learned counsel for the respondents
also argued that after November, 1989 the avenue

of promction as M.C.C. from Gangmen is not available

b
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that if cne fails in suitability test,then adequate number
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- passiné the suitebility test, The simple answer

-1 -

C : /
and he refsrred to the Railway Board's letter

dated 23-11-1989 referred to abcve «nd the letter

of Chief Administrative Officer duted 19-6-1990
(R=1)« " The learned counssl for the Applicent pointed
out that the Kules hdve not been amended and the
vacencies which are available sﬁculd he filled
aqcording to the extent Rules «nd the Buard's

letter cf Novémber, 1989 and the letter of thé Chief
Administrdtive\ufficer‘DF’June, 1990 cannot be made
«pplicable to those vacsncies. 1In fact it hes not
been mede cut nor alleged in the spplicsticns by

the Applicants that partiéular Qacancies Qere existing
of the pefiod. In «any casé thé vacencies shculd be
filled up 4s per extent/éules unless,otheruisé is
4llegad and . esteblished,. The promotion of the
prlicaﬁts as M.C.C. after 23rd November, 1969
is.therefore <4geinst the directicns igssued by the
Railuay‘Boafd,-ahd s séid; that prumotion cannot be
seid to be acc;rding'to axecutive instructions and

cannot hdve «ny force or validity.

12.  The dpplicants have challsnged the D.0.lstter
to get over. limitation as otheruise they

cennct now challenge the promoution of alleqged
junic%s whc hive been promoted three or Fer

yedrs ago to the premotional post of M.C.C. after

by ths learned tounsel for the Applic=nt that the

Constructiovn Divisicn is a Big organisetion and the Appli-

cants could not know the total position,does not impress

. [
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us &S the applicants themselves are working in
Delhl er Gheziabad. 3ince the applicants did
not challenge the promotiens of the alleged
juniers at ﬁhé relevant time, and alse they did
net make any representution for being allewsd te
take suitability test, they canneot now be heard.
13. The relief claimed by poth the paestizs is
to guash the D,0. letter sent by the Chief Engineer
teo beputy Chief Enginéer which is net an order, but
an administrative\cemmunicati@n asking Deputy
Cnlef Engineer te comply with the earlier directiens
sent te him which was replied by Deputy Chief
Engine:r en 20.8.1990, In fact §hri Satish Kumar
and shrl Prem Pal Singh have passed,suitability test
and ave approved for therpromotional post of M.C.C.
so they have to be absorbed in place of these
persons who have not cleared the sultability test.
The Deputy Chief Engineer enly peinted out that
there 1is ne vacancy to abserb these persons and
it shall not be propsr te revert the present
applicants who were werking under him en the poest
of #.,C.C. The Chief Engine:r directed the Deputy
ChiefvEngineer by the impugned letter to coemply with
the same. In fact this is the letter wiich is
desired to be quashed by the applicants. The
applicants have net come for the redress of grievance
of seniority matter for which cause of action arese

much earlier and is now barred by limitatien.

L
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1.4. We are, therefere, ei the epinien that beth

the appllcatwns are deVOld of merit and are
~dismissed mthout any erder as to cest.

order granted is vacated

' A‘Q‘\/\_ﬁw
(J.P. SHABMA) 4 ,2.9]
WEMBER (J) :

ol

(I.K. RA3GOT]
fvEﬂ'lB 2l

They Stay

(a)




