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Shri R.K.Saini and othars e Applicants

VBIrsSus

Delhi Administration and athars Respondents,

Coram : Hon'bls Mr. B,S.Sekhon, Yics Chairman
Hon'bls mr. I.K.Rasgotra, Administrative Member,

J For the applicant - Mr., B.B.Raval,Advocate
. For the respondents - Mr, Jagdish Vats,Advocats

B.S,SEKHONS

Applicanté herein uere recruited as Supervisors
in the Adult Education Branch in the Adult Education
Department. The aforesaid Dspartment comprises of
two Branches, Thess being (i) Adult Education Branch
and (ii) Social Education Branch. The'grievancs which
the applicants ssek to gat radresssd in the instant

Application pertains to thair non-promotion to the
posts of Project ofﬁicers with effect from 1st Feb,l985,
& Applicants also seek to get sst aside the allaged illegal
promotion of raspondents Na, 3 to 5. .Thé other reliefs
sought by the applicants are that applicants may be
diracted to be promotsd against 80% quota of dirsct
@ | : recruits for which they are duly qualified and sligible,
Ratio. for promotipnal posts for all the feeder catesgories
proportionate to thair strength be fix8d and the orders

dated 9th April,1990(Ann.A=11) reducing the posts of

Projzct Officers from 20 to 9 be quashed as illegal,




‘prayer for interim relief was,houever, rajected,
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arbitrary and malafide,

2. Appiicants had also sought interim reliéf. The
request for intsrim relief was disposed of vide ofder
dated 26th Octoper,1990. As per the aforsesaid order, it
was also made clesar that the appointments mads, if any,

shall bs subject to the final decision of the 0A. The

3. Applicants were,admittedly, appeintsd as Suparvisors
in the Hdult Education Branch after having baan selacted

and interviewsd by a Sslection Committee. The next higher
post in the line of promotion is that of Projsct Officer,
One Shri B.5.Rana and another, who were working as
Supervisors in the Adult Education B8ranch filed 0A 53/86,
The aforssaid 0A was dispossd of vide order dated 19-10-88
(Annexurs A-2), aftar holding that the Supervisors(Adult
Education) have the Fifst pre-emptive right, as the fseder
past, for promotion as Praject Officers and denial of their
right to be considered for such promotion is clsarly a

case of unmitigated discrimination. Another dirsction givén
by the Tribunal was that Supervisors(aAdult Education)uwith
five years service an 1.2.1985 ba givmn~notidnal promotian
as Project Officars till they aras retained in the Adult
Education Wing. According to the applicants, they have bsen
msted out step motherly treatment, Respondent. No,2 was_..:
determined to get rid of all eﬁployeas who had come from |
the teaching profession and fill the Adult Education

Branch by his favourites from the Social Education Branch,
Somé Project Officers and Supsrvisors(Adult Education) filed |
DA 2450 of 1989 (B;S.Rana and others vs, Union of India

and others) challsnging the abolition of posts of Project
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- Officers/Supervisors, Adult Education as malafids,

discriminatory and violative of Articles 14 and 16

of the Constitution, The aforesaid 0A was disposad of
vide judgmznt dated 19th Descember,1989 (Annexure A=5),
The judgment directed that the applicant therein should
make a representation against the orders abolishing the
paosts and reverting them to the teaching cadre to the
Lt., Govarnor Dselhi as well as the Union Ministry of
Education and Social Wslfare and rBSpbndents should
consider the reprasantation and pass a speaking order not
later than 28th Fabruary,1990. The reprasentations

were rojected vide order dated 28th August,13990,.

4q The salisnt grounds pleadéd by the applicants

are that they are fully coverad and protscted by thae
judgment of the Tribunal, are sligible to ba promoted
against 20% praomotion quotz with effact from 1-2-85,
having complsted Fiﬁa years! service in the relsvant

grade on that date. Respondents No.3 to 5 were not sven
eligibls to be considered for promotion as Projzct

Of ficers because thsy did not meset the stipulated
@ducational and exparience requireménts. The sanctioned
posts of 'Project Officers numbering 20 have baen'arbitrarily
reduced to 9 so as to intentionally dsprive the applicants
of their promotioﬁal avenues and the applicants are

sought to bes cempletzly ocusted from the stream by

filling up the posts of Projsct DFFiéers on fixad
honorarium of Rs, 1500/- P.M, Respondent No.2, who is

+ habitual in ﬁisdemaanaur and disobeying the saniors'!
written orders has got‘a vested interest in filling up

these posts by open recruitment. Applicantd! fundamental
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rights under Articlas 14, 16 and 21 aof the Caonstitution
have been violated., Ths action of the respondents
in abolishing the posts is not in good faith and runs
Contrary to the ratio of ths judgment of the Apex
Court in 'K,Rajendran vs, State of Tamil Nady - 1982(2)
SCC 285, Applicants have got the first pre-emptive right
to be considéred as the first of the Fuader categories

for promotion to the pOStSlOF project gfficers,

5. Respondents! defence as set out in the counter
is that the Administration reviswed its policy, on

the basis of the directions of the Govt, of Indiae,

the Adult Education Scheme was modified and the posts

of Projaﬁtlafficars in the gradg of Rs, 1640-2900 uwers
abolished with effect from 24-11-8% and posts on fixed
honorarium.uere created and advertised, The filing

of the 0A ié gross abuse of the process of the lauw,

The Ministry of HRDI@jectad applicanté' representations
and the Lt,‘Govarnor, Delhi rejascted their reprasenﬁations
on 28-8~90., The abolition of the posts has besn
challenged by some other applicants in 0A No,1822/88,
Applicants cannot nouw chatlenge the Recruitment Rules,
which were notifisd on 27th August,1983 that B0% of

tﬁa quota meant ﬁor direct recruits be givan to them,
The challenge to the recruitment rules is time barred,
The applicants have not challengad the abolition orddrs
dated 24-11-89 and cannot do it now., After stating that
applicant No.1 - Shri R,K.Saini has attained ths age of
58 years and. is working as a Teachser, raespondents have

averred that the Application is time barraed., The

" judgment dated 19.10.88 was fully implemented., Rasponddnts

have also controverted the other grounds pleaded by the
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applicants,

~

6. We have heard the arguments addressed by the learned
counsel for the parties and have also considersd tha.
pl@adingé5 documents an record, the recerds produced by

the reqpondanté as also the writtan submissions filed by
the applicants, | |

7. A perusal of the Recruitment Rulas, Annexurs A-1
makes it evident that only 20% of the posts of praoject
Officers were to be filled up by promotion and 80% were

to be filled up by direct recruitmsnt., Applicants have,
howaver, asked for a direction fo be prumoted'against

the 80% quota of dirsct recrﬁits for which all of them

ara stated to bs duly gqualified and also eligible, Since
only 20% of ths posts of Project Officers are to be filled
up by promotion, applicants cannol seek appointment by
promotion against 80% quota of direct recruits. It is,
fiowever, an altogether a different question that such

of the applicants.as may be eligible and apply for the
posts of PpProjsct Officers mesant for direct rscruits cduld
be considerad for sslection provided that ths posts are
thers, This brings us to the important question pertaining
to the validity and legality of the order datad 9th April,
1990 (Annexure A-11) and that of order No.F.13-5(3)/90/AE
dated 25th June,1990, By virtue of Annexure A=11, the
number of posts of Project DFFic&rs has been reduced to 9,
Buring the courss of arguments, the learnsd counsel for the
applicant stfongly. assailed the reduction of the numbar

of posts of Project Officers as also the policy envisaging
appointment of Praoject Officers on the basis of Fixed
honorarigm of Rs, 1800/- per mensem, The action of the

Fespondents abolishing the posts as also Substituting th
8
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sama by the modified Scheme was also the subject.

- matter of attack in 0A No.1822/90 entitled '8,S.Rana

and 34 others versus Union of India and others'! and ths

related DAé. The afaresaid 0As have already bean

disposed of vids judgment dated 6-3-92, Thess questions

were considerad threadbare in the aforesaid judgment,

It is scarcely necessary to raproduce the reasons and

- thas discussion for which the view taken in that judgment

had bzen taken, As per para 22 of the judgment, it uas
held that 0A 1822/90 in-sofar as it seeks to challenge

the impugned order dated 28th Aubust,1990; Annexure A-VII
in that 0A merits rejection.- We may add that the question
of retaining a particular number of posts or reduction

of certain posts which ars also temporary is a qusstion

to be decided by the authorities concerned in the axercise
of their policy domain, It is not within ths province

of a court or Tribupal to encroach-upon such pouers of

the Exscutive, unlass, of course, the decision is mala fide
or has been taken on extraneous considsrations. The
aforesaid aspacts have already been considersd and
adjudicated upon .o . in our judgment dated 6-3-92,

Thus theg challenge of the applicant to Annexure A=11 fails,
A8 a nscassaly corallary to the aforesajd, the challenge

to the order dated 25-6-90 which is rsegarding filling up
the posts of Projsct Officers on honorarium basis alsa fails,
we may incidentally mention that applicants have ﬁot made
any specific prayer for quashing the orders dated 25,.6,90,
althoughzgara 1 of the Application petaining to the
particulars of the order agaiﬁst which the Application

is made, order No,F.135(3)/90/AE dated 25,6.90 has also
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besen mentianed,

Be . Turning to the grisvance of the applicant

pertaining to their non-promotion to the posts- of
Project Officers w,e.f., 1=-2-85 in terms of the judgment
dated 19-10-88, rendered in OA 53/86, it may be stated

that the aforesaid quastion too has been considersd in

the judgment datad 6-3-90, The view taken on this point

in the aforesaid judgment is that if the officials promoted
are junior to thé applicants, applicants uouid be entitled
to be promoﬁed, if found suitable by the DPC w.3.f. 1.2.85,
30 far as the promotian of the ﬁrivhta respondents to tha
posts of Projeet gfficers is caoncernad, it is for tha
administrative department to take a decision therson

in the light of the decision taken in this case in the
matter of promotion of the applicants keeping in view the
inter-se seniority of the applicants vizea-viz., the

private respondents,

9, In the premises, the rsspondents arse héreby
diracted to convene a DPC for considering the eligibls

applicants for promotion to the posts of Projsct Officars

in conformity with the judgment dated 19-10-88 (Annexure A-2).

Respondents shall promote such of the applicants as are
found suitaple for promotion to the posts of Project
Officers by the DPC, Such applicants shall also be entitled
and applicable_instructions,
to conssquential beneflts in accordance with law, The
respondents shall,howsver, be free to repatriate the

applicants on account of abolition of posts/modification

of the Scheme on the basis of the principle of !first cama,

first go', It is scarcely nebassary to add that this

;




o

-

direction shall nat apply to such of the applicants as
may havs already been repatriated or may have retired save
for the pesriod for which they had continued to work in

the Adult Education wing,

8, Adverting to the reiief seeking a dirsction
that the applicants may be promoted against 80% quota
of direct recruitment for which they ars stated to be
duly qualified gnd eligible, it may be added that apart
from the fact that the Recruitment Rules do not make
provision for promotion of the officials in the feseder
category against the queota stipulated for direct recruits,
it may be added that the portion of the Rules making
provision for filling up 80% quota by dirsct recruits
has not been invalidated in the.judgment dated 19th Oct.,1988
(Annexuré A-2) renderad in 0A 53 of 1986. Some of the
applicants herein assailed the Recruitment Rules in the
aforesaid OA. It would be useful to reproduce the operative
portion contained in para 16 of th& judgment, It reads thus:
"In the facts and circumstances, we allow
the petition and declare that the Recruitment
Rules for the post of Project Officers Grade=II
notified on 27,8,83 suffer from the vice of"
discrimination and are viglative of Articles

14 and 16 of the Constitution insofar as they

exclude Supervisors(Adult Education) as one of

the feeder categories for promotians, We,therefore,
set aside the Reéruitment Rulss only to the extent
of such exclusion and direct that like Supervisors
(SE), Supervisors(Adult Education) with five years
of axperience in the grade should also be included
as the first of the eligible categoriss for
promotions, A revieuw DPC should be held to
consider Supervisors (Adult Education) with

five yaars-éﬁ service as on 1,2,1985 when

rBSpondentSFS to 6 were promoted and if some

of them are included in the panel within the :
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number of wvacancies of Project Officers
available op that date they should be givan
notional promotion as Project Officers till
they are retained in the Adult Education Wing,
Action on the above lines uith.paymant af

arrears of higher pay and allowances, if any,
should be completed within a perind of three

months from the date of communication of this

order, Theare shall be no order as to costs,®

The Rules insofar . as they provide for 80% appointmant by

direct recruitment cannot be challenged again by the

applicants on the ground of excessive quata for direct

recruitment, There is also substance in the plea of
the raspondents that the challengs to the Recruitment

Rules on this count is barred by limitation,

9, Buring the course of arguments, the learned
counsel for the applicants duyelt at length an thg~alleged
iilegal promotion of respondents No.3 to 5. It was

stressed by the lesarned cpuhsel for the applicénts that
respondents No.3 to 5 werse not only junior to the applicants
but were alsovfar inferior and zvsn aaucationally ineligibla
to be appointed to the posts of Project Officers/Supervisors,

The learned counsel further submitted that as the applicants

ware in the first of the eligible categoriss for promotion,
they uere antitlea tombe promoted on regular basis w.2.f,
1=-2-1985, e afe unables ﬁo persuade ourselvss to quash
the promotion of fBSpondents No,3 to 5 for the reason

that there is no clinching material to establish that

they lack weligibility qualiFication for being promoted

to the posts of Project Offiicers, The interest of the

applic ’
pplicants are,however, being guf ded
egu<rded to the
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extent to which they are legally sustainabie,

Another submission made by the learned counsel for the

applicants on the basis of'first come last go' was that the

appl;cants wers entitled to continue in the Adult

Education Wing for the reason that their junior Had been
continuad. The plea aof the applicants to continue on

the basis of the aforssaid principle of 'last come,first go!
can be upheld only if juniors to the applicants had: bezn |
continuad and there are posts of Pfoject Officers for
retaining the applicants. It would bear repetition.to

state that the claim of the applicants to continue in the
Adult Education Department on the abolition of the posts

of Project Officers/Supervisors cannot bé sustained on

‘the ground that the order of abolition of the posts dated

28-3-90 or of reducing the number of posts as per

Annexure A-11, are bad,

10, MP 745/91 has been moved by 3arvshri S.K.Miglani
and Arjan Das Batra for delsting the names of respondents

No.‘3 tov5,.Since the matter is now being deécided finally,

it is unnacessary to consider the request for deleting .3

the names aof the aforesaid respondents,

12, In view of all what has besen said and discussed

hereinabove and in view of our judgment dated 6,3.92
rendered in BA 170 of 1987, it is hersby directed to
consider the appliﬁants for pfomotion to the posts of
Project Officers w.e2.f. 1.2.,1985 in accordance with the
judgment dated 6-3-32 rendersd in OA 170 of 1987 by .
conveniﬁg a fresh DPC, In case the appadicants/applicant
arg/is found suitable to be promoted by the DPC, thay/he

would alsoc be entitled to consequential benefits in accokdance

o
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with law and app;icable inStructions. Respondants
shall comply with this direction within a period

of three months ‘from the date 6? receipt of copy

of this judgment, Respondents are further directed

to continus such of the applicants as are senior to
their colleagues uho méy have continued on the paosts

' of Project OfficersfSupervisors in accordance with the
principle of 'first come, last go! till such time as

the juniors ars continuad in the aforesaid.posts,
Applicants would also be entitled to the payment of
salary foﬁ the posts of Project Officers/Supervisors

as the case may be till the period they have been or are
continued in ths Adult Education.Uing. The réspandenté
shall also pay such amount as may bs found dus to the
applicants as a result of compliance with thisijudgment
and in accordance with law and applicabls instructions
within a period of 4 months from the date of receipt

of copy of this judgment, failing which respondents
shall have to pay interast at the rate of 1?% on the
amount found dus to the applicants for the period till
the date of actual payment,

13, The 0OA is accepted to the limited extant referred
to in the preceding para aﬁd is rejected in all other
respascts. OA stands disposed of accordingly, but in the

circumstances, with no order as to costs,

(B .S SEKHON)

/ é/éi/v; 3

Pronounced by me today in the Open Court.

o

(I.K. RASGGTRA)
MEMBER ( A
292.04.92.

(L.K.RASGAIR




