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JUDGEiliENT

In this application under Section 19 of the

Administrative Tribunals Act, 1985, the applicant who is

working as Assistant Director of Estates (Lit.), Directorate

of Estates, New Delhi, has challenged the list prepared

by the Union Public Service Commission (hereinafter referred

V ' to as the Commission) for interviewing candidates for the

post of Assistant Legal Adviser (Grade IV of Indian Legal

Service) in the Ministry of Law and Justice, Department of

Legal Affairs, advertised by Advertisement No.33/ltem No.13

dated 19.8.89, for direct recruitment. The facts of the

case, in brief, are as under; -

The Commission advertised one post of Assistant

Legal Adviser (Grade IV of Indian Legal Service) in the

Department of Legal Affairs, Ministry of Law 8, Justice,

vide Advertisement No.33/ltem No.13 on 19.8.89, for wliich

the applicant also applied as a candidate. In all, there

were 184 candidates. The Conmission took recourse to

shortlistirg the Condidates in terms of para 21 of the

"II^JSTRUv^TIONS TO CAI'OID-ATES FOR RHCRUITiViuM' BY SELECTION"

which read as under; -

"21. The prescribed essential qualifications are
the minimum and the mere possession of the
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• saaie does not entitle candidates to be called
for interview. Vvhere the number of applications
received in response to an advertisement is large
and it will not be convenient or possible for
the Commission to interview all the candidates,

the Govmission may restrict the number of

candidates to a reasonable limit on the basis

of qualifications and experience higher than the
minimum prescribed in the Advertisement or by
holding a Screening Test."

AS a result of shortlisting, the list of candidates

selected for interview by the Commission stood at 27,

which did not include the name of the applicant. Interviews

v^ere to be held on 17th and" 18th September, 1990 aoi before

that, the applicant filed this O.A. on 13.9.1990. .\s

an interim relief, the applicant prayed ror:

^'Pending final decision on the application, the
applicant seeks the following interim relief:

(i) to direct the Respondent No.l not to proceed

with the Interviews and finalise the results

thereof to be held on the 17th and ISth Sept.,

• 1990 for the selection of ALA in the Deptt. of

Leg a 1 Af f a ir s."

On 18.9.1990, a Bench of this Tribunal ordered for issue

of notice to the respondents on admission and interim

relief prayed for, returnable on ist October, 1990, till

vjhich date ''any promotion made on the basis of the

intervievi/ being held yesterday and today will be subject

to the outcome of this application'''. The interim order

passed on 18.9.1990 has been continuir^. On 5.10.1990,

we further dir-ected that if any appointment to the post

of A.L.,;. is made in the meantime on the basis of the

advertisement No.33 - item No.13 dated 19.8.1989, the

appointee shall be specifically informed in the offer of

appointment that the appointment Is subject to the outcome

of O.A. 1873/90 (the instant Application) .

•
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2. -After.going through the record of the case

and having heard the applicant, who appeared in person,
/

and the learned counsel for the respondents, both on

admission and merits, we feel that this case can be

disposed of at the admission stage itself.

3, The reliefs prayed for by the applicant are

as under; -

"(i) to call for the records of the applicants

who have applied for the post of Assistant

Legal Adviser in response to Advt. No,33,

Item No.13 dated 19-8-89 and Advt. No.36,

Item No.11 dated 3.9.88 (Annexure 'G' and

'H' to the application) of the Respondent

No.i arp all records of the. Commission
•-M

relating to processing of these two cases;

(ii) to call for the records of the Respondent

No.l relating to examination of the

representation dated 11.9.90;

( iii) to hear the case and quash the criterion

fixed and followed in recruitment to the

post of A.L.A. and quash all such proceedin:js

taken- in pursuance of interview^ to b& held

on the 17th and iSth Septe., 1990;

(iv) to direct the liespondent No.i to prepare

a fresh list of interviews in accordarre

with law and relevant rules having regard

to past precedent cases.

(v) Direct the Respondent No.i not to proceed

with interviews and make any selection in

the present case until the interviews for 7

posts of aLA advertised earlier take place

after disposal of objections raised by the

Respondent I\b.2 i.e. Ministry of Law and

Just ice;
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(vi) to award the cost of the present application

to the applicant;

(vii) any other order or orders as this Hon'ble

Tribunal deems fit and proper in the facts

and circumstances of the case and in the

interest of justice."

4. In response to an earlier advertisement of the

Commission for 7 posts of ALA in the Department of Legal

Affairs (Advertisement No,36, item No.11) dated 3.9.1988

also, the "applicant applied for the'post, his roll number

being 343. Selections in the said case are yet to be

finalised. In the O.A., the applicant stated that

•'incongruity of holding interviews earlier for a post

lAhich was advertised much later than those posts in the

same grade and cadre where the Commission is yet to

formulate or evolve its opinion could be fathomed from

a simple instance that the candidate to be selected on

the basis of interivew on 17/i8th Sept., 1990 would at

once rank senior to those v/ho may eventually be selected

in other case where selection is yet to take place

(Advt. No.36, Item No.li)." in reply to this aspect
of the grievance of the applicant, the Commiss ion in

para 4(p) has stated that "the Commission have since taken

cognisance of the situation and decided to withhold

recommendation in the case until selections in the

case advertised earlier are finalised".
I

5. In short, the grievance of the applicant boils

down to the point that he has not been included in the

list prepared by the Commission for interviews for one post
of .ALA vhich were to pe held on 17th and iSth September,
1990 on the basis of shortlisting the candidates. He

claims that the Commission has no power to shortlist the

candidates and such- an action is illegal, arbitrary,

discriminatory, without authority and, as such, violative
of Articles 14 and 16 of the Constitution.
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6. Before we take up rival contentions of the part ies ^

we may refer the qualifications prescribed for the post of

Assistant Legal Adviser in the advertisement dated 19.8,89

(Annexure-C). There are three categories of persons who

are eligible. One category is of qualified legal

practitioners of not less than 30 years. We are not concern

ed with this category. The second category is of those vvho

possess Master's Degree in Law and have had teaching or

research experience in -Law for not less than five years. '.Ve

are not concerned with this category too. The third categorv

is of those who ( i) possess Degree in ,Law of a recognised

University or equivalent, and ( ii) have either been Member

of a State Judicial Service for a period of not less than

seven years or have held a superior post in the legal

department of a State for a period of not less than seven

years, or Central Government servants virfio have had experience

in legal affairs for not less than seven years. The

applicant's case, falls in the third category, e.g., possess

ing degree in Law and a Central Government servant having

experience in legal affairs for not less than seven years,

NOTE III in the relevant advertisement stipulates that

"•Preference shall be given to a person (not being a member

of State Judicial Service or a legal practitioner) with

experience in legal advice work. The applicant claims that

his case falib in the category of those who possess Degree

in Law, have experience in legal affairs for not less

than seven years, and are entitled to preference as per

NOTE III above. his application, he has stated that

he is a First Class LL.B. (Professional) from Delhi

University; he joined the Department of Legal Affairs on

1.7.1975; has been performing the duties of Assistant

(Legal) since 11.8.1981; was attached with the learned
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Attorney General for Jhdia from March 1990 to 30th August,

1990; and since 31.8.90, he has been selected and appointed

as Assistant Director of .Estates (Lit. ) in the uirectorate
\

of Estates, Ministry of Urban Development , in the pay scale

of Rs.2000-3500 and in that capacity, he is looking after

all legal matters of the Directorate. Here it may be stated

that the scale of post of Assistant (Legal) is Rs.1640-2900,

of Superintendent (Legal) Rs . 2375—3500, and of Assistant

Legal Adviser, the post for which the applicant applied is

Rs.3000-4500. It is also not in dispute that the post of

Assistant (Legal) is a feeder post for the post of Superin

tendent (Legal) and the post of Superintendent (Legal) is a

feeder post for the post of A. L.A. This is not directly

relevant as the post of A. L.A. as per the advert iseiTieit

under reference is to be filled by direct recruitment and

not by promotion; but this will be of some relevance vvhen

one of the main contentions of the applicant is considered

later on.

7. The main contention of the applicant is that the

Commission has not framed and published for information of

general public any rule regarding its power to shortlist

and, as such, the 'Commission has no such power. He has,

therefore, contended that any exercise of short-listing will

be illegal, arbitrary, d iscr iininatory, without authority and,

therefore, violative of Articles 14 and 16 of the Constitutior

and liable to be struck down on this count alone. It is

further argued that assuming (but not admitted) that item

No.21 of the instructions to Candidates is a rule framed and

published by the Commission in this regard, the same has

not been properly applied in this case for the purpose of

shortlisting. This general issue had come up in O.A. 1292/87

(Shri R.S. Murthy Vs. Secretary, tJPSC 8, Another) before a

Division Bench of the Principal Bench of the CAT and the

decision dated 31.8.1988 is at Annexure 'E«. The Tribunal in



- 7 -

para 7 of its judgment held as belav: -

"7. Jh view of the legal submissions made by the

parties, ^it is necessary to arrive at a legal
conclusionV In the case of On P^rkash Baburam Sharma.

Vs. State of Madhya Pradesh and another, (supra ), the

Madhya Pradesh High Court has enunciated the legal
I

position in clear terms. A Public Service Commission

is a body of specialised persons constituted under

the Constitution to advise the Government with

regard to selection of candidates. Their select i.on
/

^ is not justiciable except when there is a violation

of any statutory rule. a is also true that a

person possessing requisite qualification has no

absolute right to be called for interviev*/. A Public

Service Commission has discretion, subject to rules ^

to adopt its own method of selection. A classification

made by a Public Service Commission according to

qualification, experience, etc, does not amount

to discrimination violative of Article 14 or .Article

16 of the Constitution. Chce a Public Service

Commission has been asked to make a selection, it

is entirely in the wisdom and discretion of the

Commission as to how it would proceed. The Public

Service Commission is free to screen the applicants j,

classify them into various categories according to

their experience and call for interviev/ only those

candidates who satisfy^the criteria adopted and

eliminate others who do not satisfy such criteria.

Such classification does not tantamount to any

hostile discrimination. Screening and shortlisting

are practical necessities \A/hen a large number of

candidates are in the field for a limited number of

posts. Any person who possesses the qualification

Cl-u
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^ requisite for eligibility has a right to apply for

the post but there is no right to be called for

interview merely because he is eligible for being

appointed. An applicant cannot question his
t

elimination at the threshhold if he does not come

in the classification resorted to by the Commission

in the process of shortlisting. Thus, the UP3C

was v/ithin its rights to shortlist the candidates

and call not all the applicants but those v/ho

satisfied the criteria laid down by it,"'

fie respectfully agree with the above observat ior^ and accord

ingly hold that the Commission cannot be faulted for short

listing the Candidates for purpose of calling them for

interview and the course adopted by the Commission in short

listing cannot be held to be either arbitrary or discrimina

tory or illegal or in violation of Articles 14 and 16 of the

Constitution. it is pert inert to mention here that in their

reply, the respondents have stated that in all 184 candidates

had applied for one post of Assistant Legal Adviser, for

which as many as 150 candidates were found to have had the

requisite essential qualifications eligible for interviev/ by

the Commission for selection. The Commission shortlisted

27 of the above 150 candidates for being called for interview,

8. The other contention on which the applicant has

laid considerable emphasis is that the Commission has nowhere

defined or follov/ed consistently the reasonableness of the

number of candidates to be called in proportion to the number

of post(s). He has cited half a dozen cases from which it is

sought to be shown that no such criteria exists. According
to the cases cited, for 11 posts of Assistant (Legal), 102-
candidates are said to have been called in pursuance of the

advertisement dated 9.4.88. Similarly, for 3 posts of Deputy
Legal Adviser, 38 candidates were called for selection in
1987. For 2 posts of Superintendent (Legal), 24 candidates .

CL^
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were called in 1988, Aga mst one post of Superintendent
(Legal), 10 candidates were called in 1990. Against four
posts of Assistant Government Advocate, 24 cand idates were
called. He has, therefore, contended that "in view of the

above position the only inference that-could perhaps be drav/n

is that the shortlisting is done keeping in view the

qualifications and experience of a particular candidate in
whom someone in the Commission's hierarchy may be interested".

The respondents have controverted this contention, even

otherwise, this contention cannot be upheld, firstly, beca.ise

it is based on conjectures rather than on any solid fact.

Secondly, it is inherent in the process of shortlisting that

no category of candidates who are otherwise eligible for

consideration in accordance with the relevant recruitment

rules can be totally eliminated as it would be contrary to

the statutory rules, and among the various categories, those

better than others as per the criteria that may be laid down

by the Commiss ion, and who may be equally placed within that
/

criteria, have to be called. For such a process, it is

neither feasible nor necessary to lay down any rigid

arithmetical formula or ratio of the candidates to be called

for interview vis-a-vis the number of posts for which

selection is to be made. There are-no allegations of

malafide, nor any particulars thereof have been mentioned.

No person / authority has been made a party by name, .'ie,

therefore, see absolutely no force in this contention.

9. The other main contention of the applicant is that

"he has reasons to presume that the Commission has exercised

its Vov^er to shortlist' and decided to limit the field of

choice to persons v/orking in the grade of Supdt. (Legal)

(pay scale Rs.2375-3500) or equivalent". However, in para

6(c) of his O.A. , he ha.s stated:
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" I understand among others, ahri R.K. iingh,

a practising Advocate, Shri P.M. Misra , /\sstt.

Director of Estates (Lit), Shri U.K. Jha , Supdt.

(Legal), Department of Legal Affairs, Siri Ashok

Kumar, Asstt. Director (Lit.) DGS&D have been

Called for interview. "

If the contention of the applicant that the shortlisting

has been conf ined to persons working in the grade of

Superintendent (Legal) were to be taken as correct, then

his other contention that Assistant Director of Estates

(Lit.) and Assistant Director (Lit.), DGS&D, have also been

X'' called for interview, cannot be correct. The respondents

have stated in their reply that the shortlisting was based

on qualif icat ions and experience higher than those prescribed

in the advertisement and since the applicant did not reach

the criteria adopted for the purpose, hfi was not shortlisted

for being called for interview. They have also stated that

apart from the LL.B. degree, the other attributes claimed

• . . by him in relation to his experience shall perforce limit

to the closing date prescribed in the advertisement i.e.,

18.9.1989, as any qualification and/or experience acquired

thereafter cannot influence consideration of his candidature

It is also asserted that the field of choice has by no means

been restricted to only Superintendent (Legal) or equivalent,

but broad-based enough to cover candidates of different

categories. It has further been stated that no person

junior to the applicant has been called for interview in

question, Jh R.3. Murthy's case (supra), the Tribunal had

found that the Commission could not over-ride the statutory

provisions like Rule 7(iA) by adopting a scale of pay

which does not exist in a particular Department at all, 5-1

that case, the yardstick laid down by the Commission for
to

shortlisting related, among others,/10 years ^ experience

in the scale of Rs.650-1200, but the scale was not available
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^ "to persons working on the legal side in the Departnient of
Legal Affairs, as the scale prescribed for the Superintendent

!

(Legal) was Rs.840-1200, Accordingly, the Tribunal held that

the petitioner therein and those similarly situated candidates

who were working in the Department of Legal Affairs on the

identical posts or were having similar experience, have been

discrijninated against by not considering them for selection

to the post of Deputy Legal Adviser. The facts of the

instant case are not on all fours with the cited case.

Experience for a longer period or at a higher level could be

adopted as a relevant yardstick by the IJP3G; the minimum

requirement of seven years' experience is good enough for

eligibility, but may not be good enough for shortlisting

vi/hen the eligible candidates are said to be 150 and that toe-

for a single post. Such a yardstick would not deviate from

the sound principle that the object of selection is to

select the best and the most meritorious. If the selection

V,-
does not comprise both the written test as well as interview^

but is only confined to the interview, then, as held by us

above, shortlisting is a reasonable and sensible method.

Unless it is sho'm that anyone who is equally placed with the'

applicant has been shortlisted for being called for inter

view, but the applicant has not been allowed this opportunity,

or the process of selection is violative of the statutory

rules, or it is tainted by malafides or malice in law, there

would be no occasion for interference in the process of

judicial review in the selection to be held by the competent

authority. None of the above factors is presa^t in this case.

10. The applicant cited the following two cases in the

course of oral submissions before us: -

(1) S.K. Ghosh and Another v. Union of India 8, Others
(AB 1968 3G 1385).

(2) Dr. Keshav Ram Pal v. U.P. ^igher Education •
Services Commission, Allahabad and Others
(1986) 1 see 671).
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]h 3.K. Ghosh's case (supra), the issues involved were
totally different and there is nothing in that case which
might help the applicant. In Dr. Keshav Ram Pal's case
(supra), the observations of the Hon'ble Supreme Court in
the case of Ajay Hasia v. Khalid tAijih (1981) 1 3CC 722;
in the case of Lila Dhar v. State of Rajasthan (1981) 4 SGC
159; and in the case of Ashok Kumar Yadav v. State of
Haryana (1985) 4 SCO 417, are mentioned. All these related
prinarily to the controversy between the merits and dements
of selection by a written test and interview on the one

hand and by interview alone on the other hand. The question

of the competence of the Commission in shortlisting candi
dates being called for interview was not at all considered.
The general pr inciples enunciated by the Hon'ble supreme
Court in those cases are directly not relevant to the facts

of the case before us. ]h his rejoinder, the applicant

has emphasised that the right of an Indian citijzen under

Article 16(1) of the Constitution includes the right to

make an application for any post under the Government and

further guarantees a right to be considered on the merits

for the post for which he has applied* He has also referred

to the doctrine of reasonable class if icat ion »

If the applicant seeks to establish that

all persons who apply for a job have the right to be called

for interview, then this contention cannot be upheld in

view of the principles laid down in R.3, Murthy's case

(supra), with which, as we have already Indicated above,

we respectfully agree. Article 14 of the Constitution

prohibits class legislation, but does not prohibit

reasonable classification. The process of shortlisting

resorted to by the Commiss ion falls within the category

of reasonable classification, the object being to select

the best and call for interview only those who are better

than the others in the background of the qualifications and
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experience prescribed. The process of shortlisting, as

discussed above, cannot be said to be violative of the

doctrine of reasonable classification and, as such, there

is no violation of Article 14 of the Constitution.

11. 3h the light of the above discussion, we see no

reason to interfere in the process of selection adopted

by the UP3C (Respondent No.l) for the post of Assistant

Legal Adviser on the basis of advertisement No.33 dated

19.3,89. The O.A. is accord ingly d ism is sed at the admission

stage itself as devoid of merit, leaving the parties to bear

their own costs.

(J,P. SHAPm) (P.c. JA]N)^ ^
Member (j) n - Member (A)


