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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL )
NEW DELH]

O.A. No.1es/on, 198
T.A. No. '

DATE OF DECISION _31.10. 1950,

—

___dr. P.N, Bhe_a__t _ Petitioner
Shri Govind Mukhoty, Sr. Counsel A
with Z:?l”l 5.M". Bhettecharya, Advocate for the Petitioneris)
unset

Versus

Union of India & Crs,

Respondent

Shri Arun Jaitly, Addl,
T Scrititor Semeral-uith Advocate for the Responacu(s)

Shri A.K. Sikri, Counsel,

CORAM .
The Hon'ble Mr. Justice Amitay Banerji, Chairman,

The Hon’ble Mr. B-C+ Fathur, Vice-Chairman(A),

1. Whether Reporters of loca] papers may be allowed to see the Judgement? — "

2. To be referred to the Reporter or not? 3(:1 -
3. Whether their Lordships wish tc see the fair ccpy cf the Judgement? —
4. Whether it needs to be circulated to other Bénches of the Tribunal? -

4GTPRRND —12 CAT/R6—3-12.R<—15,000 (\&ﬁ/

(AMITAV BANERIT)
¢« CHAIRFAN
31.,10.1990,



-

-7 )
2 . CENTRAL ADMINISTRATIVE TRIBUNAL
o | PRINCIPAL BENCH
DELHI,

| _ ) A

e | DA+ No4185/1990., Date of decision: october 31, 1990.
- | ‘

;Dr. P.N.,Bhat . cone Applicant .,

{ Vs .

iUnion of India & Ors, .. Respendents,

CORAM

Hon'ble Mr, 3ustice-Amitau Banerji, Chairman,

»
REL V-

Hon'ble fr, B.C. Phthur,'vice—Chairman (A) .

Shri Govind mdkhmty,
Senior Adveccate with
Shri §.M.Bhattacharya,

' For the applicant os s

: é 4 . ccunsel,
sk o ; .
For the respondents. ... Shri Arun Jaitly,Addl,
Splicibtor Gensral with
Shri A.K.3ikri, counsel,
(Judgment of the Bench delivered by Han'ble
Mr, Justice Amitav Banerji, Chairman) :
Dr., P,N .Bhat, the‘applicant was appointed as the
Director, Indian veterimary Research Institute (IVRI),
o ‘ "

Izatnagar, Bareilly (U.P), The Ingtitutioﬁ, IVRI functions
under the centrol of Indian Council of Agricultural
Research (ICAR), New Delhi, Tﬁe applicént was appcinted

by the ICAR vide ﬁémcranqum dated 1.,5.1984, It was a tenure

! pest fer 5 years and it uaé subject to renewal by ancther
term not exceeding 5 years, The Directcr enjoyed the
status of Vice Chancellor of dee%ed University of IVRI,

- On the expiry of his first five years period, his term

1 was renewed For‘a further peried of five years vide letter

dated 8,11,1988 isgued'by the I.C;A.R. However, by a

subseguent Office Ordeér F ,No,.38(17)/69-Per-I11
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?ated 25,1.,1990 the applicant was transférred and posted

58 Officer on Special Duty (Bio-Technology) at the 1 .C.A.R,
’Heédquarters until further orders, The applicant was

:asked to hand over charge to Dr‘.B.B.mailick, Joint Director

'TVRI, Izatnagar, respondent No,5. The applicant filed a

|representation to the Hon'ble President of 1.C.A.R, Society,

;Krishi BhaVan; new Delhi .

The applicant aggrieved by the order of transfer ffom
the tenurial post has filed the present Original
fﬂpplicat;on (0A) under Section 19 of the Administrative
:Tribunals, Act, 1985 (hereinafter referred to as 'thelﬁct')

and sought a relief for quashing the transfer order dated
' 25 1.1990 passed by the Secretary, I.C.A.R., Krishi Bhavan,
" New Delhi, He also scught an interim oraer/direction.

for étayipg the operation of the order dated 25 ,1.1990,

The 0.4: was filed before the Principal Bench on
2.,2.1990 and an interim order was passed staying the
order of transfer dated 25 1 .,1980 and a further direction
was given tc the respondents that the applicant need
not hand cver charge till 21.2,1990,

On ths above date Shri A.K,Sikri, csunssl appeared
for the respondents and stated that%there were certailn
complaints made to thé Presiden§ of the I.0.A.R. against
the applicant and an enguiry¥3ds to be Pekd upd as such
it became necéssary to shift the applicant from Bareiily
te Delhi," The respondents were directed to file

their reply and the case was ordered to be listed on

1.3.,1980. for final hearing. Interim stay was to continue,

o
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‘During the hearing on 1,3.1990, a suggestion uwas made

by the learned counsel for the applicant that the

applicant uoul@ yoluntarily go on tuo mont hs leave, if
necessary, and perhaps during this period the court could
dirzct the respondents to complete their-preliminary
ihquirx. The respondents counsel agreed to seek instructior
in this regard, The Iinterim order was alloued to continue,
and the case was adjourned to 12.3,1990, On 12,3.,1990,
after hearing learned counsel for the parties, the

following order was passed by  Single Membsr Bench:

" 1t was agreed by all concerned that Dr BN,
Bhat will apply for three months leave and the
same . shall be granted, Ouring this period,
the respondents should complete the preliminary
investigations « The case is adjourned to
46,1990, Ouring this period he will not be
dispossessed from his official residence,
(Dasti allowed) ,*

Therzafter the applicant had filad a Misc.
Petitien on 28.5.,1990 briqging to the notice of the
Tribunal certain other devslopments, 0One of them was
that the respondents were harrvassing and torturing the
applicant, his wife and ~his daughter and the entire
family have been subjectad to great;physical and mental
torture - in ﬁhe form of gherraos and abu%es also., ‘It

was stated that this uas being dons by certain vasted

‘interests and politically motivated persons Who wers all

y a4 a : s
out to destroy the image and prest¥ge of the applicant

who was an interpationally well known and eminent scientist

The applicant received an order No W38(17) /89 Per I11

dated 17.5,1990 issuad by the Secratary, ICAR which reads

a,
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# INDIAN COUNCIL OF AGRICULTURAL RESEARCH

Fs follows:
|
|
| KRT SHI BHAWAN: NEW DELHI-110001,

e No 38(17)/89-Per. 111 Dated: 17th May, 1990,

gRDER

ot I O AT S TR

Whersas a disciplinary proceeding against

Gr, P.N.Bhat, Director {on leave), Indian Veterimary

Reszarch Institute, Izmatnagar, is contemplated,.

fow, thersfore, the President, Indian
Council of Agricultural Ressarch, in exercise of
the powers conferred by sub-rule (1} of the Rule
10 of the Central Civil Ssrvices (Classification,
Control & Appeal) Rules; 1965, as extended to
| the Indian Council of Agricultural Ressarch
employees, hersby places the said Dr.p.N.Bhat,

undar suspension with immediate sffect.,

' It is further ordered that during the
pariod that this Order ‘'shall remain in forcs,
the headquartsrs of Dr. Bhat, Director, Indian
Veterinary Research Institute, Izatnagar, should
be Karnal-and the said Dr.Bhat shall not leavs
the headquarters without obtaining the previocus
permission of the Director Gemeral, I.C.ALR.,

; : Sd/ = (G.C. Srivastava)

’ Sgoretary, ICAR

for and on behalf of the President,
ICAR
Copy to Dr. P.N.Bhat, Oirector, Indian

Veterinary Resesarch Institute, Izatmagar, 243122

(U.P), Orders regarding subsistence allewance

admissible tc him during the period of his

suspension will issue separately,

|
1

' By this order the applicant learnt that a disciplinary
iproceéd;ng uas'cmntemplatgd agginst him and he was placed
" under suspension and his Headquarteré uas changed-to
Karmal with an embargo that he shall not lesave the
!Headduarters Wit hout obtéining the previous permission

| . .

iof the 0.+, IC4R, The apblicant drew the attention
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PF the Tribunal that the above ordsr was im vielation
|

of the Tribuml's order, He, therefore, prayed for the

; -5=
|

ex parte stay of the operatian of the order dated

17 .5 .,1990, and for quashing the same ?nd to rastréin

the respondents from diSposséésing the applicant from
his of%icial reéidence at Izatnagai, Another prayer uas

that the respondents be directed tc produce and placs

~

before the Tribunal the documents :elating to preliminary
enguiry c@ndgctedl?ﬂd inberim as well as final reDU?t
of Br .C.,Prasad Cohmitteeq- |

Netice uwas issued to the-respandents returnable by

5.7.1990 and a directieon was issued that original recard

. » available
'of preliminary enquiry proceedings bs made / with the

counsel for the respondents for tﬁe perusal of the
Tripﬁnal. The matter was heard on 28.8.1990 when the
learned couﬁsal fFor the parties appeareﬁf

In their reply on behalf of the respondents , four

preliminary sbjections were takens:.

(1) the 8pplication was bad for misjsoinder of
necessary parties, as Union of India had
unnecessarily been impleaded as party when

ne relief had been asked for against its

(1i) the IVRI was one of constitu-ent unit of
1.C.A.R. which was a Society registered under
the Societies Registration, Act and the
relationship betueen it and its employeas was
basically contractual and the condition of
transfer was one af the term of emplayment ,
Hence no Fundamental/lagal rights of the

applicant have been viclated;

{iii) the order of transfer being ene of the

conditions of service uwas affected in bublic

interest and such transfer doss not constitute

¥
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penalty; and

(iv) the Application uas said to be misconceived,
untenable and bad in law and the applicant had
not come with clean hands and had, concealed the

material Tfacts,

\

On the merits, it uas stated that the order dated

| 25.1.1990 was perfectly valid and justifisd, He had filed

a rspresgntation dated 27,1,1990 and without waiting

the outcome of the same, he had filed thé present
Application which was clesarly premature. t was stated
that theré were complaints againsé the applicant in
respect of his functioning as Director, IVRI, Izatnagar,
The complaints related to nepotism; favoudkbism and
arbitrary acts of the applicant and it was decided thab
the matter be investigated. Since the applicant being
Director, IVRI was holding No.! position in the said
Institute, it was felt that preper ihvestigation could
‘not be done in case the éppiicant continued to remain

in IVRI ,Izatnagar.. It was then decided that hs sheuld be
transferred out of Izatnagar and the applicant:uasfappoint-
ed as 0.5.0, at 1.C.A.R, Headquartars, HAccording te

the terms and conditionsof his appointment, he was liable
tc be transferred anywhsre in India ., transfer being

an incident of service, His transfer to the Headquarters

'l
bas purely on administrativs reasons and order was
i ;

by
- neither actuated with mala fides nog[any other extraneogus

considerations, The decision was said to have been takan

@y the highest authority, viz., the Presidert, ICAR uwho

i
W



tas the Hon'ble Deputy Prime Minister of India. The

representation of the applicant was decided by an order

‘dated 16,2690, 1t was a speaking order and had bzen

passed by the President of the 1.C.A.R. The representaticn
was Tejected , The applicant had asked for 10 days time

for handing over the charge. The Director General uas

pleassd to grart the said time. He was given time upto
6.2.,1990 for handing cver the chaTge. However, instead of

doing the needful, the applicant has filed the present oA

and obtained the stay order.

The transfer of the applicant fram IVRI,Izatnagar to

ICAR Headguarters, New Delhi doss not amount to remcval from

N,

service., The transfer grder was neither male fide ror

punitive ., The transfer was in the pverall interest of

the adminietratien and teo maintain the diecipline., Cn

the basis of these facts, it uas stated that all the
grounds taken in the UJA. were totally misconceived and
untenable and the apﬁlicant was not entitled to any

relief npor to any interim relief and the ¢.A. deserved to

be dismissed,

0On bshalf of the respondents reliance was placed on

the decision Of this Tribunal in the case of DR. RATNAKAR
. ' af the
NAGARCANKAR M, Ya0el. (0A Np.4D4/90)and the.qepisiqplFUll

3
PSRRI ASL S M L

" Bench of the Tribupal in the case of KAWMLESH TRIVEDI Vs,

“I.E.A.R;_{qgas (8)ATC 153} .

et

. an
A rejoinder was filed that IVRI which - was/unit

of. the 1.C.0.R, was 'State! as contemplated under Article
\

12 of the Constitution. Hence it was not open to
" the respondents to violate the rules and regulations

framed for governing thes transfer, The contents of the
"yritten statements and the reasons given tharein were
|
.inot accepted, 1t uas submitted that the representation

o .
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| 'dis tedly sven after the
' dated 27.1.1990 uas disposed of belatedly ]
. specific direction of the Tribunal dated 5.2.1990. It
was further submitted had the applicant not immediataly
approached the Tribunal, his case uwould have become
infructuous . The applicant's cutstanding work was the
him the
reason for givingisscond term as Director,lVRI, lzatnagar.

The respondents have not shown any administrative exigency

w haich overrides the personal and family considerations.

———

The applicant's wife is alprinCipal Scientist at T.V.R.I.

apd it was not possible for her to leave her reséarch
h 4 _ projects laborakory and students. His daugﬁter is in
IXth class who could not leage her studiés in the

N
mid~session. The tfensfer'order though .couched in
innocuous language was punitive'in nature and the applicant
was bsing uictimisgd by some vested interest. It is
further stated that in the preseﬁt case the transfar
was not an incidence of service, The appéintment of
applicant being tenurial, his Headquarﬁars could not be
transferred from Izatnagar. The disposal of the
representation had besn dore with non-application of
mind in 2 casual manner. It was urged that thera uas
. [

mala fide inteﬁtion of the respondents, In theé facts. and
circumstaﬁces narrated by the applicant, he was entitled
to the continuance of the stay oréer ti1l the final

disposal of the U.A. If the stay is not continued,

the D.A. would be rendere infructucus,,

%
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We have heard'learhed ceunsel far the parties
at some length. The first point for consideration is
about the term of appointment of the applicant as
Directer of IV?I, The applicaﬁt was appcinted as the
Divecter of IVRI vide Memorandum dated 1.5.1984 {annexure-
A to the DA) and it will be necessary to reproduce the
relsvant provisions of the sames

# Indian Council of Agricultural Research

Krishi Bhavan, New Delki-1,

F.No, 20-3/82-Per.I - Dated the Ist May, 18584,

MEMODRANDUM

On the recommendation of ths AS.R.,B.
the president of ICAR Society is pleased to offer
_tc Dr.P.N.Bhatt, Director, C.I.R.G, FMakedcom the
appointment of Uirector, Indian VYeterinary

Research Institute, Izatnagar on the follouwing terms;

1. The appcintment of Or,P.N,Bhatt to the peost
of Director will be on tenure basis for
a pericd of 5 years subject to reneual
by another term not exceeding 5 years.

2. 48686

3. The scals of pay of the post is Rs ,2500-125/2
3000 and his initial pay will be fixed
as per rules,

4, His headguarters will bes at Izatnagar for
the present but he will be liasble to be
transferred anyuhere in India,

6. 96 ¢ &
7 ' On appointment he will be required to take

an oath of allegiance/faithfulness to the
Comstitution of India or make a solemn
affirmation te this effect in the prescribe
form if he has not zlready done so,

L4 ea s 9 ¥

]

o {ther conditions of service will be governed .
by the relevant rulesforders/staff regulation
which may be issued by the ICAR frecm time
te time .

‘106 $ 6 % O

Dr, P.N.Bhatt may please inform the
undersigned of his acceptance or otheruwise of this
offexr of appeintment as also of the date by uhich
he would, in the svent of this acceptance of. the

b
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| appointment, be able to assume charge of the

post of Dirzctor of the I.2,.R.1,,lzatnagar

which should preferably be within one month of the
date of issue of this memorandum, -

Sd/=(Y . N.NIGAM)
REPUTY DIRECTOR (B).

To
Pr, P.N.Bhatt,

Directer,
C.1.R.G,., Makhdogm,
Mathura {(U.R) . "

The first point toc be considered is about the
nature of the appointment . Paragraph 1 above clearly
indicates that the appointment of the applicant to the
post of Director, IVRI was on tenure basis fecr a periopd
of 5 years which was subject to renewal by ancther term
not exceeding 5 years, We may pause here. There is
nc dispute and as a matter of fact, iﬁ is clearly admitted
that if was a tenure post ¢ _.jsecondly,the term was for
5 years andythirdly, the tgrm could be thended for
another 5 yeérs. The fact of the matter is that he uwas
appointed initially for 5 years thch vas extended in
1988 for a further period of 5 years,

Paragraph 4 of the Memorandum clearly indicated
‘that.his Headguarters will be at lzatnagar but he -was
!liable tc be transferred anywhere in India, This para
Zappears to be contradictory té the contents of paragraph

i1. Paragfaph 4 read with paragraph 1 - makes it clear that
lthe applicant was appointed as Diracter at LV.R.I.,
i

Izatnagar for a period of 5 years and which meant that he
would remain at Izetnagar, The same position would
continug if his term was extended. The question of

v
'
i
i
|
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© transfer from Izatnagar did not arise unless it so happens

/

that there was ancther unit of I.,V.R.I. someuwhere else

in India to which he could be transferred, 1n any event,

be
he could not/transferred anywhere unless the post

was equivalent to that of Director, I.V.R.I., Izatnegar.,

it is Furfher evident tha£ he could be transferred fo
ancther Unit of the T1,V,R,I, at Izatnagar or he could be
transferred té another post of Director of some Institution
equivélent in rank to that of the Director, T.V.R.I.

The %irat question arises whether he could be
transferred during the tgnura of his term? The second
question is uhestherhis transfer as Officer on Spécial
Duty‘in the I.C:R.R. Headquarters at Neuw Delhi was.a
post equivalent toc the posﬁ of Director I .V.R.1, at
Izatnagar? It has to be clearly borne in mind that he
was employed by the Sccisty knewn as Indian Council of

L

agricultural Research * M it was contemplated tc transfer
him from the'post of Director of one Institute of the
I.C.AWR. to ancther, it had to be assured that he was
not being sgnﬁ.on a lower post, 1t has also come on the
record and it is not disputed that his post as Director

eguivalent to,
vas/deemed Vice Chancellor of University of IURX.' It
is, therefore, evident from the above that the post of
Director. of IVRI was ;h assignment of status and

responsibllity and if he was to be transferred at all,

he had to be placed in a similar position ensuring that

of ‘
there was no loss/status, positicn or his service

conditions .

%
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the
A question arises: whether/ post of 0.5.0 Is souivalen
e | to that of thepirecter I.U,ﬁ.l. or the deemed po§t of
Vice Chancellor of University ? We are of the
view that this was not so. The position of the applicanﬁ
was specified and this could rot be eguated with choDo
Consequently, he could not be moved out during his tenure
unless he was found to be inefficient or unfit fo hold
the post, The allegation made in the present case by the
respondents is that there wers ssrious charges of corruptio
nepotism and faveuritism etc, against the applicant and
an inguiry was contemplated. If the inquiry established
the allegatians, his tenure could be curtailed but nct '
!

otherwise.

Shri Gevind PFukhoty, learnsd counsel for the
applicanf contendad that eQEn in a pre-decisicnal hearing
thers must be a falrness cof procedure with elimination of
element of arbitrariness. In support therecf, he cited

three decisions of the Supreme Court,

In the case of MANAGEMENT CF M/S5, M,S, NALLY BHARAT

ENGINEERING CO, LTD Vs, STATE [F BIHAR ﬂNb”bTHERS

{ (1990) 2 SCC 48 ) the Supreme Court referred to the
decision of the Hegda; J.} in Kraipak case { (1963)2 SCC
262) where it was said fhat under our Constitution the
rule of law pervades gver the entire field of administratic
Every organ of the State under our Constitution is

rggulated and centrolled by the rule of law, The concept

of rule of law would lose its vitality if the instrumentdiie

s

&
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of the state are not charged with the duty of discharging

—

their functions in a fair and just manner, Justice Shetty

/

then observed:

Myhat is thus important in the modern
administration is the Fairness of procedure
with elimination of element of arbitrariness,
The 5tate functionaries must act fairly and
reasonably, That is, however, not the same
‘thing to state that they must act judicially
or quasi~judicially, In KESHAV MILLS CC, LTD.
V. UNIGN OF InD1A((1973) 1 SCC 380) Mukherjea,

T

saidsz
"The administrative authority concsrned
should act fairly, impartially and reasaonably.
> Where administrative officers are concerned,
the duty is.not so much te act judicially as to

act fairly.®

Reference was also made to the case of NEELIFA MISRA

Vs . HARINDER KAUR PAINTAL AND GTHERS  { (1:990)2 SCC 746).

The Supreme Court held that the Chancellor:

"must take a decision in accordance with the
previsicns of the Act and the statutes . He must
» not be guided by 'extraneocus or irrelevant

consideraticn, He must not act illegally,

irrationally or arbitrarily. Any such illegal,
irrational or arbitrary action or descision,

whether in the neture of a legislative, administrative
or guasi-judicial exsrcise of pouer is liable %g

be quashed being viclative of Article 14 of £he
Comstitution., As stated in E,PROYAPPA V. STATE

QF TAMIL Naby ( {1974) 4 scc 3) "egquality T

anc arbitrariness-are sworn enemies; aone belongs
=4

to the rule of law in a republic while tHe ot her,

, ‘to the whim and caprice of an abéolute monarchi ,
The principle of equality enshrined in articls 14
must guids evary state action, whether it be

C e .
legislative, executive, or guasi-judicial,®

e

T ey - . » . .
e same vieuw was expressed in the casg of SHRI STITARAM |

\ ] | 9
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SUGAR COFPANY LIFITED AND ANOTHER Vs, UNION OF INDIA AND

OTHIRSs ( (1590) 3 ScC 223), :

Learned counsel for the applicant referred to tuo
cases of the Supreme Court in supgort of his contention
. 1

"preduction in rank accompanied by stigma must follou

ﬁrocedure of Article 311 (2) of the Constitution®,

In VICE-CHANCELLOR, L., MITHILA UNIVERSITY Vs,

DAYANAND JHA §§pq:ted in (1986) 3.SCC 7, the.

Uice—Chancellor.oF the L.N.Mithila UPiuersity,'Darbhanga’
trans?grred thé' respondent Dayénand 3ha from the post of
Princip;l; v.5.3.College, Rajnagar to fhe post of Reader
in R.K.College, fadhubani. The ?éﬁna High Court’ held
that although the tgo posts of P£in§ipal and Reader are

carried cn the same scale of pay, it could not be said that

the post of a Reader is an equivalent post as that of the .

principal in the legal sense. The term ‘Principal'! as
defimed in Section 2{m) of the Act means the head of the
college, while the term 'Reader' as defined in Section
2{r) mezans a teacher of a college or the university
pmssessihgvsuch qualifications’és may'be prescribed,
The Supreme Cpurt was called upoﬁ_te caonsider the
expression 'any equivalent pest! used in Section 10(14)
and the éXpression 'sther eguivalent poét' as defined
in ‘Sectioh 2(ka, chh}, the actual word used uas
samakaksh., The Supreﬁe Court held that the uord ‘any
equivalent pést‘ cannot have the same meaning as in the

expressicn ' other equivalent post!. The Supreme Court

@
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g further said thati

UThe true criterien for equivalence is the
status and the nature and respons ibility cf

the duties attached to the tuo posts .

although the twe posts of principal and Reader
are carried on the same scale of pay, the

post of Principal undoubtedly bhas higher dutiss
and responsibilities, Apart from tha fact

that there are certain privileges and allowances
attached to it, the Principal being the head

of the college has many statutory rights, such
ast (i) He is the ex of ficic member of the
Senate . (ii) He has the right to be nominated
as the member of the Syndicate., (iii) As head

of the institution, he has administrative

cantrol over the college Professors, Readers,

Lecturers and other teaching and non-teaching
staff Jfiv) The Principal of a constitusnt
college is also the ex officioc member of the
pecademic Council of the university. And

(v) He has the right to act as Centre superintendent
in the university examinations. It is thus
gvident that +the High Court was right in
holding that the post of Reader could not be
regarded as an eguivalent post as that of
Principalrin the legal SenNSBececeses

While the Prefessors and Readers by reason of
their léarning and erudition may enjoy much
greater respect in society than the Dean or
Principal of a college, it dces not feollow that
the post of Pripcipal must be treated as
eguivalent to that of a Reader for purpocses cf
section 10(14) of the Bihar State Universitiss
Act, 1976, as amended ,”

In the case of DEBESH CHANDRA DAS Vs, UNION OF

INDIA_AND OTHERS (AIR 1970 SC 77), chief Justice

Hidayatullah observed that the petitionsr uas a member

of the Indian Civil Service attached to the Stats Eadref'HE

was appeinted as Secretary,Bovernment of India, which was



a ternurs post., He’u%s asked hy the Cabinet Secretary

& :te elect betusen reverting to the State service or going
5on leave preparatory tb.retiramant or serving under the
Government QF Trdia in a post louwsr than that of a Secretary.,

The reason given was that .in view of the challenges which

had ariéan due to the new develpopments in the country

'the Government had to examine uwhethsr the ssveral perscns
'in top administrative posts were fully capable of meeting
’ . N

|
I .
{thcse challenges ., He made representaticns to the Government

hut he was informed that the Government had decided to

revert him to the parent State or he might go on leave

' preparatory to retirement , The pay of the Chief Secretary
?éf the State then was Rs 3500/~ a month ‘while the pay of

I

éa Secrstary under the Govt, of India was Rs 4000/~ a month,
éThe petitioner had complainad that the rsversion uith a.stigm
attached to it amounted to a reductien in rank and inasmuch
~as the procedure under art 311 (2) had not been folloued, the
{feuersion was not sustainable, The Supreme Court bGpheld thev
Econtention and held that the petitiﬁnér held a tenurs post
under the Goverpment of India aad his-tanure in that post

| was ordinarily five years, There was nothing in the
notification of his appointment to the tenure post to

indicate that the appointment was one which could be

terminated at any tine and nothing turned on the use of the

'] - . - - - -
lyords "until further orders® in the notification becauss
i .

'2all appocintménts to tenure posts had the same kind of order,
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affected his status,”

Consecuently, cartain directions were issued by the
High Court. The erder of the High Court was affirmed by
the Suprere Court.

\\
A transfer order involves not only the transfer of the

hersan from one place to ancther but may. involve the transfer
from one post to ancther, Ancther question that arises:
uhetﬁer it was a.transferable post or a tenure post?

8 +hird consideration would be whethsr the transfar affects
thg status of tge person or does it cause a stigma?
5imilarly, a guestion may arise; if the transfer was to a
lower post, In the present case, the app;icant wag holding
the highest pesition in the I¥.R.,1. and he wis holding a

tenure post ., He had besn given a second term enly a few month

sarlier. He was not transferred to an equivalent post but

zs 0.5.0. The post of the Director of

A

he was transferre
1.,V.R.I., Izatnagar carries- not only a status among ths
educationists and scientists but the Institution is a

deemed University and the post of the Director is eguivalent
to that of a Vice Chancellor. Thers is world of difference
between the post of Vice Chancellor and the post of an 0.5.0.
Further, ﬁhe post was a tenure post and he could not be
transferred, He could bertainly be suspended if there was

a very serious charge against him, uhen the order of tranmsfer

was issued, no charge had been framed against him.

We may now examine the cases cited by the lsarned :

Additional Solicitcr General appearing for the respondents,

R SR
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His contention was that there was nothing sacrosanct in
the tenure post. If there was a case and the exigency
of the situation demandsd that the person holding o
tenure post sould be transferred, it ceuld aluays bhe
done, He cited a decision of the Supreme Court in the case of

DR, D,C, SAXENA Vs, STATE OF HARYANA AND OTHERS

(1987 (2} SLI 1¢B). In the abcvs case, the appellant

Or. D.C. Saxena was appointed as Chairman of the Haryana
Board of Scacol Education 1in December, 1985, At that time
he was helding.the post of Professor-Director of the Punjabi
University Regional Centre, Bhatinda, His original appointmer
as a Chairman of the Board uas'for tuc years, UWhile
holding the post of Chairman of the Board, he received a
communication from Lducation Department of the Haryana
Government informing him that the Government may curtail

His tenure of office at any time. ISubséquently, on

7.6 .4966, he was served with an order that his term of office
Had been curtailed with immediate effect and that he would
cease to Funot}on as Chairman from §.6,1986, He had
cﬁallenged the aforesaid éurtailment. Raference was made

to Secticn 4-4 of the Hafyana Béard of S5chool Education

ﬁct;1959 which reads as followss

“4-A ., Chairman, Vice Chairman and Members to
hold office during pleasure of State Government,
Nctwithstanding anything contained in Sectinn 3
or Section 4 or any othar provision of the
Chairman, Vice~Chairman and members of the

Board shall hold office during the pleasure of

} the Stats Government .t

!
This provision was held valid and the order of the

removal of the appellant was also upheld. The only

| Y

t
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Relying on the above decision Shri fukhoty argued
that in the present case the applicant Who was a Director,
1.V.ReI ¢ which ués equivalent to that of Vice Chancellor
of desmed University of IVRI, had been transferred from
his tenure post to hold the post of 0.5.0. at I.C.AWR,
Meadcuarters, New Delhi, According te him, this méant
raducticn in Tank - and this could not be donme in view

of the provisions of Article 311(2) of the Constitution.,

shri PMukhoty referred to the case of THE GOVERNING

BODY ., ST, ANTHONY'S COLLEGE, SHILLONG AMND OTHERS Vs,

REV ., FR. PAUL PETTA OF SHILLOWMG EAST KHASI HILLS. -

(AIR 1985 SC 2005) .. In this case, a college run by minority
ipstitutioﬁ Qas getting deficit granf-inuaid from Government
A 'priest was spensored by the Church.authoritiss for being
appointed as the Principal of that college. Accordingly,
the Govarndhg' Body of the college appcinted him as the
principal and the appointment was approved by the Director

of Public Instructions,. He was subsequantly transferred

as a feacher of a schaonl uifhout giving any opportunity

5? hearing, The Supreme Court held:

M in so far as the respondent. is transferred in
his capacity zs priest from one division of the
religious order to another the matter pertains to
the internal management of the reiigious order
and it is not justiciable., However, in so far

as the order of transfer has been made by/the
Governing Body of the 5t .anthony's Colleqge
transferring the respondent frem the post of
Principal of the Cpllsge to the post of Teacher
of Don Bosco Technical School which is in

another State ﬁhe respondent can complain agazinst
it .. Since the respendznt has not besn given any
opportunity of hexring against the purported aorder

of transfer cutside the Stats which sariously

(w>
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distinctive feature in this case is, when the applicant .
was appointed, he was not aware cof the terms and conditicns -
of his appointment for that was to be notified later, 3Since
that contained a pro;ision for curtailment of tenure at any

time, the order was upheld,

Referencs -was made to the cass of DR. BOOL CHAND

V. CHANCELLOR, KURUKSHETRA UNIVERSITY (AIR 1968 SC 292),

This was a case dealing with the tesrmination of services

of Dr. Bool Chand uwho was UiceaEhancélior of Kurukshetra

University. He was also a Member of the Indian Administrative
Service., The Ehancellor of the University terminated the
services of the applicant from the Office of the Vice-
Chancellor, Ku:ﬁkshetra University., It was a case in which
the Kurukshetra University prescribed that the‘appointment
of a Vice-Chancellor shall ordinarily be for & period of
three years. The Supreme Court held: that :

"But Clause 4(vii) of the Statutes does -

not purport to confer upon a person appointed
Vice=Chancellor an indefeasible right to

continue in office for three yearss: the clause

merely places a restriction upon the pouwer . T
of the Chancellor, when fixing the tenure

of the Office of Vice=Chancellor.!
It was also argued therein that. under Section=14 of the
Kurukshetra University Act pouwer to appoint includeé
power to dismiss, but not toc determine employment, .The

Supreme Court held:

"Je are unable to agree with that contention.

It is true, the office of the Vice-Chancellor of
a University is one of great reSponSibilifyA

and carries with it considerable prestige and

authority. But we are unable to hold that

-
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a person appointed a Vice-ChancelloT is
entitled to continue in office for the full
neriod of his apﬁointment even if it turns out
that he is physically decrepit, mentally infirm,
or grossly immoral. Absence of a provision
setting up procedure for determining the
employment of the Vice-Chancellor in the Act

g or the Statutes or Ordinances does not,
in our judgment, lead to the inference that
the tenure of office of yice-Chancellor is
not liable to be determined, The first
contention raised by counsel for the appellant

must therefore fail W
Y

In that case too, it ués argued by learned counsel

for the appellant that the Chancellor uwas boﬁnd to hold

an enquiry against the abpellant before determining'his
tenure, and the eﬁquiry must oe held in consonance with
the rules of natural justice.  1t was also argued in that
case that appointment as Yice=Chancellor uwas purely
contractﬁal,‘ and the Chancellor had no power unilaterally
to determine the contract. The respondents contentian
was that if there was a contractual relaﬁionsh;p that

:oF master and servant? termination of relationship will not
entitle the servant to a declaration that his employment
had not been validly determined, Their Lordships held:

"The power to appoint a Vice-Chancel lor has’

its source in the Uniuersity Act: investiment

of that pouwer carries with it the power to
determine the employment; but the power is
coupled with duty.; The power may not be
exercised arbitrarily: it can be only erercised

for good cause, i.e. in the interests of the

University and only when it is found after due
enquiry held in mannper consistent with the .

. Tules of npatural justice, that the holder
of the office is unfit to continue as
Uioe—ChanGellDr.“’
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This case was cited tao shouw that tenure of the

£

Vice-Chancellor of the University could be curtailed,

True, it could be in the case of Dr. 8ool Chand under

the provisions of Kuqushetfa University Act. In the
present cése, there has been no term;nation of the

service of the applicant as in the case ;f Dr .Bool Chand,.
But there has been an order of his transfer, which in

) - effect, means cutting down of his tenure on insufficient
ground, This has been alleged by the applicanf.to be
arbitrary or wiiolly unjustified. Allegaticns of mala fides

have also been made. In the present case, apart from the

letter of appointment, there is no other provision under

" which the tenure of the Director, I.W.R.I¢, Izatnagar
could pbecurtailed or reduced., The case of Or.Bool Chand
thus does not help the case of the respondents,

Reliance was placed on the decision of Full

o Bench of this Tribunal in the case of KAMLESH TRIVEDI

U INDIMN COUNCIL OF AGRICULTURAL RESEARCH & ANGTHER

(ATR 1988(2) CAT 116). A Full Bench of the Tribunal held
that any order of transfer must be in public interest and
in exigency of service on administrative ground. It must
not be in polourable or mala fide exercise of power, It
should not be arbitrary, It musf be made by a competent
'autﬁority in accordance with the rules and the instructionsj
if any, governing.the transfer policy. The transfer muét be
ordered Dy a competent autherity in bonafide exercise of

pouwer, .The Full Bench also expressed the view that

. A
1 . s j :
merely because transfer is ordered on complaints or after

%
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an inguiry into the guilt of the employee, it cannot be

said to be by way of punishment. It was urged that a

-

transfer even an thé basis of a Complaint would not come
within the concept of punishment. The Full 8Bench revieuwed
a host of case lau which we need not refer to. The

Full Bench was constituted to consider the correctness of

s

the case of K.K. JINDAL Vs, GENERAL MANAGER , NORTHERN

RAILJAY .(ATR 1986(1)CAT 304) where the quesfion vass -
uhe%her the competent authority can transfer a delinqguent
official on the bésié of the findings of a proper inguiry
- - conducted in accordance with Article 311(2) of the
~Constitution where the provisions of the said Article are
applicable and/or in accordance with the rules governing:
disciplinary proceedings and the charges éfe held to be
proved after following the prescribed procedure, The
facts of _Jindal's case Pertain to a delinquent offiéial
on the basis of the findings of a proper inquiry, In |
the present case of the applicant, there has been no finding
by anyfinquiry. ,There is a difference between a case
where an inquiry has proceeded and the delinquent'of?icial ,
has been foupd guilty-and where no inguiry has comménced..
This case'is also,

1n our opinion, distinguishable.

Reference was made .to thse decision of the Division

Bench of this Tribupal in the césa of DR., RHTNAKAR

NAGAR CANKAR V. UNION OF INDIA (OA No .404/90) decided ¢
104/90) . n

1 Or-. . i
4.5.,1990. The applicant who worked as Director National
?
Dairy R tity l rnal fij n c |
Y nesearch Instit te, Karnpa lled a Application und
. L Ca er

S o o N - . )
ection 19 gf the A&mlnlstrative Tribunals Act, 1985
H ?

&

Ees—




45
D lyoa
challenging an order oF»transéer to the post of OFFicef
iv- | gn Spebial Dqty kEducation) at the I.D.A.Rleeadquarters,
&eu Delﬁi Fof being gquasheds 1IN that case it was urged

on behalf of the respondents that transfer order merely

| | i i iguat ' as in
‘involved a change in his Heacguaters which

conformity with the terms of his appointment which providedl
for his transfer anywhere in India. 1t had also been

stated that the transfer order had been made in public

interest and that tHére&uas no ground to consider it as
illegal or unﬁaif. This was also a case where the
vapplicant Ead 5een appointed as Diréctbr, NoDRoloy Karngl
on tenure basis for a period of five years.. He could be
transferred anywhere in India in public interest, even
before the expiry of said five yearé.‘ In this cése also

a plea was takeﬁ that while functioning as Director, N.D.R.I
the applicant:had the status of Vice Chancellor ofLZeemed

Upiversity which he would cease to enjoy after he becomes

. ,
‘ 0.5.0. or D.0.G.(Edn,). The Division Bench held that: ..

".. the position of the Vice-Chancellor of the
deemed Uhiversiﬁy being ex officig in nature,
the applicant cannot claim it as a matter of

| right, once he is transferred from that post
to another equivalent post.” '

The Bench also held that it will be open to the appointing

~authority to curtail the period of appointment to a tenurial

post if it is so warranted in the public interest or in the
exigehcies of servicee. The Bench also noticed a significant
feature that when the applicant Was appointed as Diréctor

of N.OWR.I., Karnala w.e,f. 19.7.1985 it was also made

clear that the appointment was "until further orders! and

%
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not for a fixed term of five years from 19.7.1985.

——

. . - - 4_ - -
A This, in our opinion, clearly distinguishes the case

of DR.AATNARKAR NAGARCANKAR from that of the applicant.

There is no such order to clarify the appointment of the
applicant ”until.Further orders®™, On the contrary, the
applicant have completed the first five years and was
rgappointed for a Further term of five yeérs. It ua;
clearly a tenurial post and the applicant did,not continue
until further orders® as in the Nagarcamkar's case.
Consequently, we are of the vieu that his term could ?ot be
W reduced unleés there was a regular ihquiry and the
Findings warranted a decision by the appointing authaority
to terminate his tenure,
éeference was alsoc made to the cases of QUJARAT

ELECTRICITY BOARD AND ANOTHER Us. ATMA RAM SUNGOMAL

POSHANI  (1989(3)3T 20) and UNION OF INDIA Vs, H.N,.

Scmaea -~

KIRTANIA (1989(3)3T 131) « These cases were of Government

Servants holding transferable post. The decision in

these cases laig down the broad aspect that the Courts
and Tribunals should not interfere with ‘the orders of

transfer made in Public interest gr in the caurse of

their service, It proceeded gn the basis that there yas

an equivalent Post somewhere else to whigh he could . -

as a matter of course,be transferred, Same is not the

position with that of the applicant, He yas holding a

Post of the Director, TW.R.I. apd he could 6nly be transfepp~

ed, if ga% all, +to a Similar ppst under the I.C.A R,

@:
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That was not done. He has been transferred as 0.5 .0.,
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which in our opinion, is not equivalent to the post of
Directeor, I.V.R.I.

There have.beal allegations also that the move uwas
oriented sc as to preclude him to become the Director
General of I.C.AR. It is nct_necéésary to speculate on
this at prezesent. /

Having considered tﬁe'matter, ve are of the vieuw
that the transfer oF<the app;icant from the I.V.R.I. first
to Kérnal and then toc the Headguarters of the I}C.A.R; at
Jelhi in thedﬁépacify of 0.5.0. was bad in law and is liable
to be set aside. .The applicant was holding a tenurial
post.for five yeals and until thefe uaé a finding in a
regular inquiry procesdingsof hislbeing guilty of serigus
charges, his tenure could not beéﬁrtailed' nor could he be
transferred From the past of Director, I.W R .I. Even if
he was to be transferred in public interest, it would be
necessary that there uwas at least a 'clear . finding
that his continuance at the I.W.R.I. was contrary to public
interest.

We, therefore, allou ﬁhe 0.A. and set aside/the grder
of transfer cof the applicant from I,U.R.I. Izatnagar to
the I.C.4.R, Headquaters as 0.5.0. The order of hié
suspensicn is also set éside and he is entitled to resume
his charge as Director, I.VeR.I,,Izatnagar (Bareilly). ue
order aécordingly° However, the Tespondents are at liberty

. . . . . .
to continue the investigation and ingquiry against the i

aﬁe;icanto There will be no order as to costs.
&¥\4§;ﬂKﬁL*{““M"ﬂ Uil 5y f0

(8.C. MaTHUR) 31K ity a2
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