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C.A, WD. 1847/1990 | WATE OF DEGISION : 27.02.1992

SHRI BHAGWAN DASS .o APPLICANT
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SHRI JuP. SHARKMA, HON'BLE ¥

FOR  THE APPL ICANT .. »SHRI H.LP .CHAKRAVORTY
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FOR THz2 IS +0»3HRI MLL. VERKA
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L. Whether Reporters of local papers may be
allowed to see the Judgeme nt? y \g}

2. To bz referred to-the Reporter or not? Qg
}6

{DELIVERED BY SHRI J.P, SHARMA, HON'BLE EMBER {J)

The goplic:nt was engaged as Khallasi. The aplicant

got Glsabl.d due to some accidant allegadly saidto

A N ) I y . 3 . ] .
have been occurred while the applicant was on duty, but

N ) ' -, \ o .
“enled by the respondents,in which onms of th2 arms of

the applicant wae i |
PPLICant was lost, The applicantwas disengaged

but subsequently he was given the appointment as a Mate

e & af- 27'30-]- .i g asus i } i
’ 959 in a casual Capacity as a daily rate

casugl labourer. The applicant continusd to worlk and

attained the aqge r L '
attained the age of superannuation on 3C.3.1989. Luring

all this orria R
L ‘5 prricd, the applicant was not reqularised nor
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scriansd nor given the ragular pay scale. 50 affer

ratirement the applicant was not granted any pe2nsiot

gratuity, lzave salary etc.

2, The applic .nt in this avplication under Section 19
of the Administrestive Tribunals Act, 1985 claimed the

~

relief that the respondents be dirscted to releass the

pension, gratuity, leave salary, s2rvicttertificate and
other retirement bﬁnefiis including intersst on the
above 210% p.a. It is further prayed that the
respondents be directed to regulariss the service of

the p&titioner in regular service giving bane fits of pay

and grade on or from 27.3.1959 =5 given to his juniors.

3 The  facts of the case are that the applicant was
2ppoint:d as Khallasi from 1956 and was never regularis#d

nor was given regulsr pay scale. Acccrding to the
aoplicant, due to soms accide=nt in Railway workshop,

the applicant lost one of his arms from the shoulder

N3 he was given only d5.1C0 as compensation. Tha

goplicant wes engaged on 27.3.1959 on compassionate ground

'
N .

as Mate Imcasual capacity in Signal and Telecom Depot at

I

&

Jhansi. The applicant continusd to work in the same

Cepacity 11l he attained the age of superannuation. The

ground taken by the gpplicant is that he hiss rende red

33 & arg!t int N e T 1 |
33 yugis uninterpreted service from 27.3.1959 to 3C.4.1989
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Hanage r, Centra) dallway, Jhansi. The

since junior counterparts have besn grantsd status

of rzgular employee and allowed advancemsnt in higher

gralss, the same has been denied to the applicant. It
of IR=M

is stated that under parae-2512/ th: services of the

applicant should have beoén regularised. The applicant

has bren continued as casual labourser, service card

o]

No.93 [Anwexure Al to the application). The applic.nt

’

as also not rsgularissd and a few months before.his
retiremet, the applicant waes not regularissd sven under
hanilicap quota ass is evident by the lettsr of the

Ceouty GST{C) dt.h3/5.4.1389 {&nne xure A2). The applicant

[}

his retirement was only paid balance of WCPF-Rs.1057/-

O
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end Rs.62°TA  for Jume, 1939, in all Rs.1119/<. The

al so :
zpplicant's claim isfon the basis thst he was given

Railway passes (Annexure A4 and A5)'in 1986 and 1989.

A few days befors retirement, the applicant made

i

réepresentation dt. 6.7.1989, but to no effect.

4. The respondents contested the application and
stated that the applicstion is barred under Sections—20 & 21

of the Administrative Tribunsls Act, 1985, Tt is stated

that the applic .nt worked as Khallasi only a few days and

he was only = daily rated casual 1abourer 2ngag=d on

27'3--]-959 in the F 3 TE ey e mels e AL ™ o s
n the office of respondent No .3, Divisional

.1

applicant was

L
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n2var mads regular under rules.. Many casual labourers
who were found fit wére regul arized under the scheme who

servad 5 years as casual labourers and they were given

7/

temporary status and wers paid accordingly. But the
applicant was re ver made regular/temporary employes and

since he was only a casual laboursr, nothing is due from
the respondents to the applicant. As such, the applicant

is not entitled to any claim.

5. I have heard the learned counsel at length and
parused the record. The pressnt gpplication has been
filed on 12.9.19290, but the permission to file the MP
in the Pringipal Benich was only grantasd on 21.17.199C,
The applicant obviously filed this application.oné year
after 'his retirement and‘during his tenure of ssrvice he

has never come to the Court or before the Tribunal for

I .2 - Lo " . .
getting his services regqulsrised. Ho was continued to

he paid as a dally rated casual labourer, obviously

jo)
®

bacause was not medically fit and had lost one of his

8TmS . The gpplicant could not esteblish that this loss

of arms has taken olace dur to some sccident in the

-

course of his duty while engaged as z Khallasi. Though

o8

the goplicant was engaged as a Khall si, but the applicant

himself admits that he was given appointment- w.e .£.27.3.1959

as a Mate in casual capacity. Thys the prayer for
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regulsrisation at this stage when the applicant hés.//
alre.dy retirs=d is obviously not sustalnable under law.
It is also barred 5y Section 21 of the Limitation Act
because the applicant shoﬁld ﬁav% come much earlier
whan the grievancé of non regularisation has arisen tg

him. The cause of action which has arisen continued to

~

run and ended when the applicantkupe rannuated . Luring the

course of service with the rzspondent No.3, neither the
plicant ever agitated the point ror nas filed any
proceedings be fora a competent court. The mattsr is
totally stale and cannot be looksd into now.

5. Since the applicant was not e2van g temporary

emoloyee, so no wuestion of grant of pension arises to hinm.

7. Howevey in view of the Railway Board's Circul ar
Mo E{LL) 85 AT/GRA/1-1 dt. 26.2.1986, the applicent can

be granted the relief of DCRG and the relevant circular

is guoted bzlow :-

T, a2 e . B ] o H '

Sudjzct @ Payment of Gratulty Act, 1972 and the Rul-s
frgmed thereunder-Application +o Casual
lavour on Railways.

o wﬁerer@nc? this Departmznt's letters Nos.E(LL)76_AT/‘
GaA/l-4 dt.7.5.1977 and No.E(LL J75AT /GRA/1-3 & ated
2.12.1978 }n m@lch the Railways were advised that only
such casual labour as ars ‘emsyloyed in factory establishe
gintﬁ on the Railways would come under the scope of ‘
e Payment of 2t ui : ' st Cos
rayment of Gratuity ACt, 1972 and not thosge casual

&
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abour who are employsd either in the Open Line
éi?gn the Projects, én-Railways. The mgttér hfs been
further considered keeping in view the judgment of the
Suprems Court of India in the case of State of 1
Punjab V.Labgur Court Jullundur (AIR 1979 SC 1381) and
Kerala High “ourt in the case of M.P. Sankara Piilai v.
Southern Rallway No.4543/1976 and in consultation with
the legal Advisers of the Department of RallWay§ gnd‘the
Ministry of Labour. This Department has bzen advised
that the provisions of Payment of Gratuity Act, 1972
are applicable -to-all'casusl labour employesd on .
Railways, wh2ther on Open Ling, Projsct or in factory |
establishmdnts. Accordingly, the Railway Administrations
should take necessary steps to comply with the
provisions of the Act and in the event of casual Labour
demitting service on supzrannustion, retirement including
retrenchment, resignation, death or disablement, payment
of gratuity, as may be due in accordance with the
provisions of the Payment of Gratuity Act, 1972 should
be made to the castial labour, vhethér on-daily rates-orioor
monthHly rates-of wagesv Calcul:tion of gratuity in such
cases should be made in accordance with the clarification
issued by the Ministry of Labour vide their lstter
No .85-7C024/12/84-335, IV dated 3C.5.1985 (copy enclosed ),

2.The amount of gratuity paid should be book=d to a
separate  sub detailed head of account 1180 {(Gensral Chargs:
Establishment under the appropriatemain works (Cap /DRF/DF)
or Revenue Head Classification under Demand No .13-Abstract

'L', Minor Head 7CO~Gratuities and speclial contribution
to PF. ' ' ‘

3.In respect of Casual labour who continue to be in
employment and/or who have been or/are proposad to be
appointed;to\r@gular service in a R¥1llway post [Permanent
of temporary), further instructions .will follow for -/
regulating the payment of such gratuity under the Payment
of Gratuity Act, 1972. L
4.N=cessary notadditional funds required for this
purpose should be gpacially incorporated under the
relevant demands/Grants in the Budget/Revi sed Estimates
for the current/ne 1t year. - '

_ 5.This;issues.with the concurrance of the Finance
Directorate of the Dapartment of Railways and has the
approval of the President. :

CoPY
No .5-70024/12/84-3S . IV

quernment of Indiga
Ministry of Labour

'hbm/Delhi, dated the 3Cth
- May, 1985
To

ALl the Steate Governmsnts/Union Territory Administra-
tions, ‘ '
Subject : The Payment of Gratuity Act, 1972-Calcul ation

Xftthf amount of gratuity payable under the
ct. '

.

Sir,
I am direct

‘ ed to say that the S sme \ in it
Sudgement oCre Y upreme Court had in its

case of M/s'Digvijay Woollen Mills

ke
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Limited v.Mohindra Pratezpriat Buch and others hel
that for thepurpose of sub-section{2) of section 4 of
the Payment of Gretuity Act, the amount of gratuity-
in resoact of monthly rated employees has to be
calculated by dividing the monthly wages by 26 and
multiplying by 15. The Supreme Court has also held in
the case of Jeewan Lal Limited V.E.Govindan and others
that 20 months wages specified under sub-section(3) of
section 4 of the Payment of Gretulty Act merans wages
for 600 days, i.e. 20 months multiplied by 3C. 1In
this connection, a copy each of the two judgments are
enclosed (Annexure I-and II) for ready reference.

2. This Ministry has been advised that the Suprems Court
‘has interpreted the law, as it is, and it will be
spplicable to 2ll cases of payment of gretuity under the
Payment of  Gratuity Act, 1972. .This may kindly be
brought to the notice of all concernsd for informetion
and nscessary actien.

Yours faithfully,
Sd/-

(A.K. Bhattarai)
Under Secretary®
8. . The learned counsel for the respondents, Shri
M.L. Verma could not show that the relevant provisions of

thecirculsr are not applicsble to the case of the

applicant.

9, In view of the aforesaid circul:r of <+he RailWay
Board dt.26.2.1986, theapplicant is entitled to 20 months
of wages, i.e., wages equivalent to 600 days. The

applicant, howsver, could not be regularised under nafa—2512
I

of IREM. The applicant cannot be grant&d resgularisation.

1C.  The gpplic:tion is, therefore, disposed of in the

following manner :=
The reospondents are directed to pay ératuity to

the applicant in accordance with the circular of the

Railway Bqard dﬁ. 26.2.1986 and 6C0 days of wages

{
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caleul atad st the rata sdmissible to him  on 30.8.1989.
slong with 12% intersst be paid to him preferably within
a pericd of three months from the date of receipt of
this order, ‘The other relief of pansion and leave salary

a5 well 4s regularisation of service is disallow=d.

. In the circumstances, the parties to beasr thelr own

CoStS.
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