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- % DateoF DECISION 2//2/?1'

<. (1) O& No.1530/89
:INIRMAL SIRGH' ‘
-~ vERsUS
T UNION‘OFIIRDIA & OTHERS
'”i(g)fQQA; 1219/89 |
- SOM. DUTT - T
| | " VERSUS
- UNIONIOFEINDIA'&IOIHERS.
.(3) OA 34/90 ‘ |

ASHWANI KUMAR

L VERSUS §

UNION OF INDIA & OTHERS

(4) OA 123/90
A K. JAIN
VERSUS

. UNON OF INDIA & OTHERS

ASHOK KUMAR SHUKLA

UNION OF INDIA
(6) OA 262/90

" HASAN- AFSAR KAZMI & OTHERS

VERSUS“"

UNION OF INDIA & OTHERS

(1) 0s 360/90
AMRISH PURT |
VERSUS
'UNION OF INDIA & OTHERS
(8) oA 584/90

SMT. ASHA KHURANA
o — VERSUS

UNION OF INDIA & OTHERS

- appLCANT.
;{;RESPONEERTS:
L. appLICANT
.RSSPOSDSNSSO
;agAPSLIcASf'

.. .RESPONDENTS .

... APPLICANT
. RESPONDENTS

<--APPLICANT .

1

. “RESPONDENTS |

.. . APPLICANT

. . .RESPONDENTS

. JAPPLICANT. =

. . .RESPONDENTS

.. .APPLICANT

- . . RESPONDEKTS




' (9) 08 587/90

AN

- SUSHIL KUMAR SHARMA L .. .APPLICANT

VERSUS

- >n

UNION OF INDIA & OTHERS C .. .RESPONDENTS . -

~;(10) oA 395790 .

g

O LN T St

| SANJAY MEHTA . - o APPLICA&EmﬂN}JVﬂ
VERSUS . -
- UNION OF INDIA & OTHERS . .  ...RESPONDENTS |
(11) oA 10s/89 . , oy
V.K. THAREJA A ...APPLICANT
| . VERSUS,
~ UNION OE‘lNDIA & OTHERS . ...RESPONDENTS
. .8/Shri R.K. Relan, B.S. Mainée,. . - . -~ . - .
Kulshreshtha & E.X. uoseph - ...counsel for the Applicants.
.S/Shri‘S.N; Sikka Romesh Gautam
. & O.P. Kshastriya o counsel for the Respondents
- CORAM: .
 .Hon ble Justlce Shr1 Ram Pal Slngh Vlce Chairman.
Hon ble Shr1 I P Gupta Admlnlstratlve Member
_ N ,‘A,_ : , o
JUDGEMERT /.~ €
:(Délivéféd by.Héh'blé'Shfi 1.P. Gupta)
The issues raised in the aforesaid OAs being similar
- -the Ofiginal Applications are being  qbnsidered ‘together. o
f;The,applicantéawere appointed as Junior Accounts Assistant/
Clerk Gfade I (Rs.330-550 revised to Rs., 1200—2040) in
;thengai1Way- Divisions. between April 1985 and May/June
.1986: .and .one was appointed even on 1.9. 1986 They'_have
.approached_-the Tribunal . against orders of termination.
»:which - were either jssued or were being issued but stayed
.-by :the - ordérs, of Tribunal.‘ In case..of Nirmal 8Singh, no
contd...
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interlm stay order was 1ssued 51nce the terminatlon order»

&

had been effected and ante status quo could not be granted

‘AThe termlnatlon was belng done w1thout any notlce as they"

' Examinatiom; " ©.

_could not quallfy 1niAppend1x 11 examlnatlon of IREM w1th1n

~:the prescrlbed perlod and w1th1n the’ prescrlbed chances.

The rellefs sought are B
quashing ‘the termlnatlon ofders::and treatihg thef
Aapplicantsras‘Conﬁhdng: in servlce;' |

graht of morelopportunities to.apoear ln Apoendix‘ll

fef. R A L LRV R R

"In the. event“:on>applicahtsif]failure‘ to 'pass -iﬁ

S .- attewpts;_.the applicantS» may be transferred

" as Sr. ”C1erk-‘on the;_ekecutiVegvside‘%by>gchangeuof‘

category.

.

The learned- couhsels-_for _thé ’?ﬁplicantsf contended

ChAEe

The appllcants had ftaken .elther 2"or‘:3 ’chahcesl

‘ihv the Appendlx II Examlnatlon .and thelr requests

i

for more chances were not acceded to.4 The Indlan-
. : ~ .

Rallway Establlshment Code contaln Statutory' rules

. governlng general condltlons of serv1ce appllcable -

to Railway servants. Rule 217 says that the rulest

for the recrultment “of' ‘non: gazetted rallway servants

‘are contalned in Ythe' Indlan Rallway Establlshment

Manual and’ therefore it follows thatT"the rules*

~in IREM assume statutory force. Bule . 167 of IREM
v'lays down 1nter a11a that dlrectly recrulted clerks

Grade I (appllcants ~were"such clerks} Gradej.I)

will Dbe ‘on'-probatiOn 'for' one ‘year and .will be
eligible for confirmationigonly ‘aftern;passing' the

prescribed departmental examlnatlon ‘in Appendix II.

contd.
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'Aﬁpendix 2 read'as follows: -

.Necessary facilities'“wiil be given 'to‘.them.'to

“acqu1re a knowledge of the rules and procedure.-i

P

Appendlx: 2 prescrlbes the syllabus for exam’ whlcha
Jncludes papers ~on Book keeping, General Rules

& Procedure, Accounting etc. Paras 3-~&" 4 of‘:

f
'

'3. The examination will be cohducted_by‘the Head
of each Office, who - will also decide the interva%s
at which it should'be held. |

ae® T .
‘-

4 (a) Normally no rallway servant w111 be permlttedi“*

to take the examlnatlon more than thrice,

:'but the F1nanc1a1 Adv1ser and Chief Accounts

Officer may in deserving' cases . permit a.t

candidate to take the. examlnatlon' for 'a;:
fourth time, and, in very except10na1 cases, '
‘the’ General Manager may permit- a; candndate
to take the examination. for 'the fifth and
~theylast time. B

(b) 'No"railway. servant who has ‘less than: sixff
o months 'serulce in a Rallway Accounts Offlce
~or- who .has not a reasonable chance of passlng?~
,:theb examlnatlon will be _allowed to appear”

in the examlnatlon prescrlbed in thls App%}drx'“

aIn”»exceptlonal circumstanCes‘»the>,condltlonf
regarding six - months minimum service . may’

.. be waived by the General Marager.

(cﬁ‘ Temporary railway servants may be Permlttedi

to sit for the examination, but it should&af

be 'clearly understood that the ‘passing of‘
this examination will not give them a claim

~for absorption in the permanent cadre.ﬁ

(8) ,A. candidate' who 'faiis in the examlnatloni"
“but shows marked excellence by obtalnlng;
not less than 50% in any subject may ‘be "
_exempted from further. examination in thatF :

'subJect 1n subsequent examination.'

contd...:
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authorities in deserVing and exceptional cases,

{f:The rules provide for 3 chances;

= . - >

'4th and 5th 'chances could “be given by the 'appropriateﬂ

" ‘but none

of the applicants were given more than 3 chances."

i)

and is

EEED)

iv)

"The letters offering appOintment to the - applicants

incorporated certain clauses viz:

(a) They would be on probation for one year andf

.

-would be 'confirmed only after paSSing 'the
prescribed‘ examination in Appendix II. of Rule‘
167 of IREM

(b) During probation 6-‘ months' training‘WOMd -

NS JLN Fe s R T T '» O N R TR T 2 TR R .

“~have to be" undergone “1--=v*-~ff~~?r :
(c) If the candidate does not pass Appendix II
examination _inA two chances within . 3 ;yeafs

of service or if his progress is not satisfa-

ctory, his' serviCes  would be terminated

(dy During probation'-serViCes can be terminated

with 14 days _notice from either side.

Thus the learned counsels contend that Condition {c)

“. is“not in confirmity With Rule 167 Appendix 2 quoted earlier

stricter." Further the applicants were either not‘

1

,given any training or were given training for 3 _day for

3 'months; "‘No' notice for ‘the termination ‘was given.

According to zRule 301 of " IREC, temporary railway

‘servants' with over 3"years 'continuous serVice
shall be entitled:_to a 1nontﬂsil notice but .in the'
cases’ ofv the applicants,»{one luonth‘s notice was

not given. | !
Four chances have - been given in iSOmef"cases e&eh
as late as 1990. 4_Tne Acasesv‘of Shri N.C. Walia .
‘and Shri R.K. Sood‘were cited. \Five,cnances uere
availed of .by Shri Attar Singh agd'«Shfif Igbal

\

Ahmad.

contd. ..
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'“App01ntments of" a11 applicantS/made prior to 3. 9 86

"respect of d1rect1y recrulted .Clerk Grade 1I, the
_’tO‘.appear in the Append1x 2 (IREM) examlnatlon I

':JWithin 3 years of their "service. should be made

4:ava11ab1e duly taklng into cons1derat10n the tralnlng

flthe 'FARCAO.. conéerned and if the case is otherwise

were

by whlch 1nstruct1ons dated 24 6.1986 were 01rculated

These 1nstruct10ns 1a1d down inter alla that in'’
A

Ra11ways/Un1ts should ensure that. two clear chances

S

:perlod anvolvedr After the1r training isd oveni'
l_the employees_ should 'be made to appear in-'two
a,examinations«withtn'B'yeansgfrom‘the”date=of,their{'
'.appointment.' .Those. who have availed of- 2'chances:
h.within .3 years and who still apply ifor a third
" chance, within or beyond 3 years, their cases~

"af found Justlfled could be referred ‘to. the Board. l}
-The other clauses er ,the 1nstruct10ns ment1oned

‘(c) In‘.respect‘ of‘ oandidateS' who. d1d ‘not ava11
'_ofF'anyj'chance within three years of . service, on, :
'*fmedical'igrounds,\ inyolv1ng 'request - for. 1eave' of
-absence supported ‘“by: Sick Certificate~‘from the
‘Railway"Doctor 1n spite of " the examlnatlons"
i?hav1ng been conducted durlng that perlod request

for grant of chancevxafter completlng of thqeei
;hyears of serv1ce w111 be cons1dered by . the Board

y'only on the bas1s of the personal .approval__of

~found to be Justlfled

'(d) In case the employee did not appear in 'the

earlier Examinations within three years due  'to
genuine health .reasons duly supported by proper

Railway Medical Certificate, " and ,a chance’ was

. granted by _the ‘Board after completionf‘of three

'fyears.of.service, vide (c) above, which was availed

by the emloyees requests for grant . of ' one _more"’

‘chance, i.e., the second chance after three .years

service. may be referred to the Railway Board,

with the personal approval of the General Manager.

_it is felt 'that instances of such cases, as also

contd. "
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wkany reference Jto Board and

.of those’ dealt w1th the (c)- above would be extremely
rare as for~ example on occa51on of maternlty leave

taken by female employees. - However, such cases-

\

may be recommended 1n such’ a manner . that the
employees will -have an opportunity to appear ~1in
the . examination within one year thereafter i.e.

within _a ‘total span of four years from -the date

‘of appointment. _ - R

(e) Merely absenting in the two ‘examinations held

“within three ”years of service 1will not amount

'to chance 'Not ~counted'’ and ‘no .reference should

be made to the Board for additional chance' ‘and’

the employee s service should be termlnated w1thout

orders.

The-‘learned counsel for theu appllcants 'contended

that Appendlx, 2 of IREM allowed 3 normal chances and the

".4th . and 5th in the _d;scretlon of authorltles ‘spec1f1ed

and inStructions of 24.6,1986 Vcould not "override the

‘ments.

81m11ar

“provisions. of the manual . which ‘bad statutory force and

4‘moreso when the instructions were subsequent to the app01nt—

- Even the offers. of¢_appolntment Wthh provided

condition of two. -chances . in . 3 years ﬁcould pot

be agalnst the prov181ons of the rules

i)

Some. of the appllcants ‘mereiappointed'or compassi-

onate ground 'and‘,ln the _case iof Raj Bir Singh\

{fVS. G'M . N.R. etc. (OA 1742/89 decided ion 11.1.90

where the appllcant had been glven three chances

the _Bench held. that whlle‘ he cannob ¢claim, as
of right, that he should be. reta1ned as Clerk
Grade I in the Accounts Deptt., the[ termlnatlon
would run counter to. the very purpose of appo:ntlng
the app11cant on Acompassronate ‘grounds.* - The
termination order was ‘quashed -and the respondents,»
were directed to allow the applicdant to 'continue
to work as a temporary Clerk Grade ‘I in the Accounts
Department till an 'alternatiﬁel job fcommensuratei
_with his qualification and experience ‘was given
to him. ’ ‘ ‘ ‘ |

contd...
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vii)

viii) -

There havellnstances where Clerk Grade 1 on Accounts'

‘side were allowed to change category .as Sen1or

Clerk 1n ‘same scale even subsequent to Railway

Board s 1nstruct10ns of 24 6. 1986 after not qual1fy-?':

.nng -in 3/4 chances. The cases of Alka Sahan1,

Sharda Singh, R.K. Shr1vastav Harjit Singh &

-Kmf Neeru Nighawan were quoted . Orders dated

9.5.19898 regardlng change of category by HarJeett

Slngh and Km. Neeru ~N13hawan and dated, 14.6.89

;in respect of R.K. Shrivastav wvere ialso shown.

‘The. " CAG .- of India in 1987 by order - dated 31 3. 87<:;

i.e, after Railway Board's 1nstruct10ns of 26.6. 1983

ordered that dlrectly recrulted audltors 'in  the

“seale -of"Rs:330-560/1200-2040 -the - ‘chances. of. depart-;.?',

mental~"exam1nat10n stood 1ncreased from 4 -to 6

ktoc%enable staff to;‘pass conflrmatory examlnatlon.
”TheA Department is no doubt -different but. the

'employees in Rallways hold similar posts and perform,

‘. Ugimilar funmctions.,  On 24.11.1988 the ' A11 India .

'Railwavinai~

Federation.. in the . . light of CAG's
dec1s1on of 31.3. 1987 represented' to the "Railway
Board for enhanc1ng the number of chancesl to six

‘on the same analogy and the ‘matter is. st1ll. under

the con51derat10n of Rallway Board .But the serv1ce"

of the employees have been ordered to be termlnated

For ‘not pa551ng ‘the Appendlx 2 exam1nat1on thelr.

" annual 1ncrements dlready. stood stopped “and termi-

. . ) ~ .
_natlon.orders_resulted.1n3donble,Jeopardyli;ﬁ_j : f;
‘iThe> learned ounsel iorjithécfrespondentS’)argned

25

3). .

of training dlcnot arlse. Had he passed the con-

B The. applicants. had. training even. as’ CG .11 in, the 7
’ same syllabus. Therefore training Was curtalled'
" to 3 months. " In the case of Nlrmal Slngh he d1d

"not apply through proper channel and so ‘the questlonﬁ'

flrmatlon examlnatlon in 1986 lua would have askedf"

'*for' onflrmatlon without undergo1ng tra1n1ng

No' - candldate was given more than 3 chances after

+the . 1nstruct10ns of 26.6.1986 or for that matter even after

The appointments of the applicants were subgect

to the .conditions in the app01ntment letter and

1983

the serv1ces were terminated in terms of these

‘conditions. . ‘On failure to pass “the examlnatlon

within 'prescribed_chances- and - . w1th1n prescribed‘ :
) ‘ conté...
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~o must give way and the ruie-‘shall prevail (C.L.' Verm

'perlod the services'were termlnable w1thout notlce.y
4). Rules ‘in para 167 of;.IREM regarding the _numberh
of"chancesﬁ'pertaihed to  category CG II andy_not,

i for CGI.

e N e Tt el

Analys1ng the; facts iand issuesl 1nvolved in these
cases, we find that ‘Rule - 167 clearly says that Conflrmatlon
of directly reCruited Clerks Grade Idwill depend on passing

the departmental examination’ in Apbendix .2 ito_»Rule 167.

:Appendlx 2 is therefore squarely appllcable The termination

7 .

. orders were v1olat1ve of Rule 301 of the IREC ;(Indian¢ﬁ~.;

.iTRallway Establlshment~ Code) . in .:case. Ofc apbiiCéﬁté' who

“were not glven one- month S notlce and who had served cont1—

:nuous1y for over three years1_1 ihe app01ntment 1etters
. did . say_thatathe-services-were terminable in the event

jof faiihre to ‘pass then»confirmatory tests within 3 'years

1n two chances but such termlnatlons w1thout notice agalnst

E"the pr1nc1p1es of natural Justlce and agalnstA.Rule 301

of- IREC cannot" be sustalned - Further the respondents'

.'Lcannot take the plea that one part of the offer of app01nt—
-gment.vr;,@ months tralnlng would be 1mparted durlng proba-

,_tion’”mas“'not necessary to be 'Implemented 'and' the other

part was mandatory (v1z pass1ng of. the Conflrmatory exami-
natlon)' notw1thstand1ng the prov1s1ons of Rule 301 of

IREC.’ "Stiil“ further the Rallway Board by thelr letter

flhof 1nstruct10ns dated 24 6 86 cannot vary statutory rulessr
7_wh1ch were not amended There-are‘a catena of judgementsyh
- to the effect that admlnlstratlve order/lnstructlons cannot
A'compete ‘w1th a statutory .rule, and ‘1f there be contraryf

_prowlslons in -the . rules, . an admlnlstratlve 1nstruct10n'

" Vs. State of U.P. -~ ATJ. 1990(1)49 SC;' - Bindeshwari”;Rama
' :Vsr. State of Bihar - SLJ 1990(1) SC' 82‘ D. P | Gupta Vs.
,;tUOI . SLJ 1989 (3) 434 CAT) A somewhat 1dentlca1 case

{“was decided by the Lucknow Bench of the CAT in OA No. 115/90
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1.7.1991 (Raj Kumar Gupta & Anr. Vs. U.0.I. & Ors.) i
» . '_'where. the _order of_itermination' was considered illegal

‘and arbitrary ‘and was -quashed' and the applicants _were f

s

. deemed to be in continuous Service. In‘_the dconsﬁectus
' of -the‘ above view of the matter, the termination,;orders"
:'fw1thout one month's notice in case of applicants who had f‘.iﬁ
hserved continuously for over. ‘three years are quashed and
- the applicants would be deemed to be in continuous serv1ce-
. with no back‘wages for the periods they have not- actualiy

‘worked as-CG I.

¥ :'; It is further observed that para 167> prov1des

that-,nornally no railway servant will be allowed ~to take

~the examination more than thrice but ,the FA&CAO may ?in_

deserving. cases permit a candidate to take examination

« B T PR

. fourth ~time and 1in 1very ,exceptionalllcases,' the General

‘Manager may permit a candidate to take eXamination for

the fifth',andz the last time. In: the 1nstant cases, the

:ﬁ | _ Ah”'applicants were -not given the opportunity beyond three

[

@a I chances. The = learned counsels for the respondents had
brought out that after 1983 none had been given more than

'3 chances. ThlS was controverted by the learned counsels

e
7 by

_for the applicants who c1ted cases, - as mentioned earlilr

where .more_ than three‘ chances were .given;'j Therefore,
ner Would_ direct “the .respondents to consider eaCh' case
:on nerit nith a jview to determining whether more, chances
should.be'given. This would also be in keepingouith the

directions'given by the Lucknow Circuit Bench. in OA No.86/90. . .

dec1ded on 31 7.1991 ( R. S Panu & Ors..VSJ U.O.I.h& Ors.)e

Still further it is observed that notw1thstand1ng'

_the:'Raiiway' Board's instructions dated 24.6. 1986 which

had mentionedﬁ that in -cases where the employees d1d not'

-

tqualify in the"examination even after availing of chances”

contd...
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‘-referred‘ to their 'serviAces as c61 should ‘be- termlnated
"¢ .and in case _t‘he"‘e_mﬁloyee‘s so requested thelr-cases for'
ap’pointment as CGsII as l’resh entrants 1n the Accounts"
,Departm'en"t would be. c‘on“sidered, there have.__‘been. .i_.nstances
as brought out earlier in this order where CGI;_on:.a Accounts
's:Lde were allowed to change . category  as: Senlor Clerk in

same pay scale after not qualifying in 3/4 chances.;l Therefore

L/ ‘we direct that the ¢ases of the appllcan‘ts- ShOUld also

be considered for change of category.

o sum up The directions arew U I

1) The ‘term'inaﬂtion _orders without 'one_ months " - notice

.in case of ;at)p‘licants who had served ‘",'con_ft-i-nuously

for over three years are quashed and the appllcants

-would be deemed. to be in contlnuous serv1ce with.

no ‘_back wages for any :peri'odsthey .have*no‘-t.actually
worked-"‘as ECGI; . | |

2) ‘.The respondents should cons1der each case-on merit .

.\to determlne Whether more chances should be glven

for pa581ng the conflrmatory examlnatlon and,
. \ '

n 3) "':_AThe“__ respon_dents _should _c‘ons‘ider"‘ the _}cjase.s* of the _

_applicants for change of ‘category":in ‘the - same

scale of pay. In cases w,here" any additional chance

... . .. for confirmatory examination on accounts side
e L - -is given ‘in pursuance of (2) .above.,. : t}é-.,ch'ange,

‘of _. categor‘y should | ‘be - 'consldered thereafter.
These directions should be complled Wlth as earlv"
"»\a,s ‘possible.
“With the aforesaid’ diréc't/ions. the ’ OAs are dlsposed of and

lnterlocutary .orders passed would stand merged into “:these cﬁrectlons.

o i sarfed maafiff o L
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%Mf‘h‘/Dared . %LJ/ PN

“4;” RA 'PAL 'SING
N : 9—'/1/ 7:?3(1 BT/ Seq '%_Z\ ' B )
ADMINSTRATIVE MEMBER C & enafie wiger

t”ctra' Admin l\.\'

( I.P. GUPTA )

: 'VICE CHAIRMAN(J)

: ative Tribnng)
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