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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

" 0.AWNo,1820/1990

New Belhi, This the 19th Day of October 1994

Hon'!ble Shri Justice S.C.Mathur, Chairman

Hon'ble Shri P;T.Thiruuenoadam,membergﬂy

Shri Upendra Kumar Gupta

S/o Late Shri V V Gupta

HeNo.165, Garhai Mohalla

Circular Road, Shahdara ,
Delhi-32, » e« sApplicant

By shri Ms Shashi Kiran, Advocate

Versus

1. The Hon'ble Minister

Ministry of Human Resource Development
- (Govt of India)

Shastri Bhavwan
) NBU ADelhio

2. The Director(Languagses)
Dgpartment of Education
Ministry of Human Resource Development
Shashtri Bhawan, New Delhi,

. \ ..,ResﬁondentS‘
By Shri M K Gupta, Advocats

O RD E R(Bral)-

Hon'ble Shri Justice S.C.Mathur, Chairman

1. . The present application is directed against the

order of_términétion of applicant's servics.

2, The facts which are either admitted or not

disputed or éstablished from record as-thus:
The applicant's father was in the employment

" of Directerate (Languages), Department of

Education, Ministry of Human Resources
Deuelopment; Uhile_in service he died on
12,2.,87. Gn 13.3.87 the applicant made
applibation seekiné employment on the ground
that his father had died leaving him, his
mother and an eldér brother and all of them-

were unemployed and there was no source

of livelihood.
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On 12.4.87 the applicant's mother wrote to the
concerned department that employment may be giver
fo_hér yonger son, namely the applicant, as his
elder son was not under her centrcl. The
applicant was offered an appointment on 25.5.87
which he accepted and joined the oFFice‘concerned,
On 3,6.87 the department received a complzint
in which it was stated that the applicent had
obtaired appointment by making false declaration
that his mother and elder brother were unemploved.:
The place of their employment was disclosed,
In view of this letter thé Tespcndents mads |
enquiry from the alleged employers of the
/appiicant's mother and brother. The Director
of Administrétion of the Institute of Company
Secretaries of INdia confirmed that the applicant's
brother Shri Shilandra Kumar Gupta was working
in the institufe.as proof reader with effect
From 2.12.1985 in the pay scale of Fs.950-1500
and at that time he was drawing salary of Rs,1439/-
Pem. The nature of appointment was stated to
be reéular. The status of the institute was
deé¢lared as autonomous body. The Priﬁcipal
of lady Irwin Seniur Secondary School through
her letter dated 5.6.1987 confirmed that the
applicant's mother 3mt. Shashi Bala Gupta was
working in the school as an 4sst Teacher in
the scale of Rs.1200-2040 and that she was a
permenant teacher. It was mentioned that the
scheol was aided by the Delhi Administret ion
and Central Board of Secondary School Educat icn,
Delhi. In view of the above replies the
respondents were satisfisd thét the applicant

had obt

ained employment by mis

Y

-statement of




\/

\ - g
3
of material facts. Accordingly by the impugned
order the services of the appli;ant were
terminated. The order of termination is innoccuous
and does not make any alleggtiOn of mis—-conduct
against the applicant,
3 The aforesaid order of termination of service
haé bezn challenged on a number of grounds. It has
been submitted by the learhéd counssl for the
respondents that the services of the applicant were
terminated on the allegation of mis=conduct in
respect of which no enquiry was held.
4o In support 0% the submission that such a
termination of service is illegal the learned counsel
for the applicant has cited a number of authorities
to which references will be made héreinafter.
5 The application has been opposed by the respondents
and counter réply has been filed, The facts stated
aboveié?ivieen disputed in the reply. - It has
been asserted that thé applicant obtained appointment
by making false statements. It was pointed out that in
the offer of appointment .is' was menticned that if
it was found that the appointment had been obtained
by concealmenﬁ of facts thelsame could be terminated,
It is pressed that the termihatién order was passed
under the terms of employment faqp'aLsov
under the relevant rules governing the services
of temporary ‘Government servante,
6. Alonguith the counter affidavit a copy of the
application on the basis of which the employment uas
given has been filed as Annexure B-I, In Column V

the applicant was required to state the name of

dependents of the deceased employse, their income
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and whether they are liuiﬁg together or separately,
The applicant disclosed the names of his mother as
Smt. Shashi Bala Gupta aha his brother's name as
Shri Shéilend:a Kumar. In the column headed
"Employed or not and parfiﬁulars of empliyment™,
the applicant stated 'not' against the names of his‘
mother,brother and himself, No rejoinder affidavit
has been filed to controvert he averments made in
the counter affidavit, Thus the allegation in the
counter affidavit that tHe applicant obtained employment-
on the false representation tHat‘his mother and brother
were unemployed remains un-controverted, Apart from
thisleﬁ?n during the course of arqument the learned
counsel for the applicant did not assert that the
mother was unemployed. Rather it was submitted that i
on account of hef ili health‘éhe intended to resign.
In respect of applicant's brocther it was argued that
he was not inAfegular ehplcyment and was only a
trainee and could be thrown out:- any time., It was
Furthervsubmitted that the respondents' ocun document
showed that the Institute where he was waorking was
not a depaftment of the Government but was an
autonomous body and therefore there was no sacurity
of employment. The sﬁbmission of fhe learned
counsel that the applicant was a trainee is falsified
by the letter of the Institute's Director,Annexure R=7
in which it has been clearly stated that Shri Shailendra
Kuﬁar Gupté'é appointment was regular. The letter doces
ﬁot describe him as a traines. Instead of stipend a
scale of pay is disclesed. Even if the smplcyment of
applicant's brcther was of a precarious nature, ths
appiicant shﬁuld, in all fairness, have disgloseﬂ it

and then pressed his claim for employment on the

basis of the said precaricusness.
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7. At the bottom of his application for employment,
Annexure R 1 the applicant had made the following
dgclaﬁétion;— ‘
_.“I do hereby declare that the facts givan
by me above are to the best of my knowladge
corfect. If any of the facts herein mentioned
are found to be incorrect or false at a future
date, my services may be terminated,®
The above declaration did not require any enquiry to

be heldo

8. Under clause 3(3) of the letter of appointment
also pdwer was ressrved to terminate applicant's
services if the dsclafations and statements made by
him were discovered to he false or if it was found

that some material information had been deliberately

: not
Suppressed. This clause also dldiéequre any enquiry
. . )
to be held.
9. The purpose of enquity is to ascertain the truth,

The truth is now undisputed, Therefore no enquiry into
fiacts is required. Un undisputéd facts applicant himself
clothed the respondents with power to dispense with

his service. He cannot now turn rtound and claim
Opporfunity of hedring.,

10. The manner in which applicant's service has been
terminated has the sanction of authoritiss.

11. State of UP and ancther Vs Kaushal.Kishore Shukla

- 1991(1) SCC 691 was a case where dfter holdlng preliminary
enquiry into alleuwd improper conduct oF the petitioner
an or.er of termination of services was passed., The
Same was challenged on the gnound.tthat the éllegation>
of misconduct should have bgen proved by holding

regular disciplinary enquiry, Their Lordships of

Hon'ble 3Supreme Court negatived the plea, This

judgement has full aﬁplication to the facts of the
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present case,
7.

12. In Governing Council K M Igstitute of Uncology

Vs U Pandurang reported -in AIR 1993 sC 392 it has

been stated by Their Lordships of Hon'ble Supreme

Court in para 6 as unders-

| "If an employes who is on probation or holding
an appointment on temporary basis is removed from
the service with stigma because.of some specific
charge, then a plea cannot be taken that as his
service was temporary or his appointment was on
probétion, there was no requirement of holding
any enfuiry, affording such an employee an
opportunity to show that the charge levelled

against him is eithar not true or it is without

any basis. But whenever the service of an emplovee

is-terminated during the period of probation or

wWwhile his appointment is on teﬁporary'basis, by

an order of termination simpliciter after some

-preliminary endquiry it cannoct be_held that as

some enquiry had been made against_him befors

the issuance of order of termination it really

amounted to his removal from service on a charage

as such penal in npaturs" (emphasised)

The emphasised portion cdmpletely sanctions the courss
of action adopted by the réspondents.

13, The learned counsal for the applicant submitted
that authorities acted in a hésty and casual manner. e
are unable to accept the submission. The respondents
checked up the information given to them by writing

to the employerg of the applicantfs mot her and

brother. It was only after the facts stated in the
complaint were confirmed by the emplovers of the

applicant's mother and brother that the impugned actisn

was taken,
| \/ " e/
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14, Ué may row consider the authﬁrities cited
by the learned counsél for the applicant.
15,  AIR 1964 SCC 364 Union of Indiz Versus H.C.
Goel was a case of dismiséal from sérvicéMaFter
disciplipary ﬁroceedings.' Thg guesticns which
arose for determipation before Thegir Lordships uwere
~(i) whether the Government is competent to differ
from the findings of fact recorded by 'the Enqﬁiry ‘
Ufficer who has been entrusted with the work of '
holding a departmentgl enquiry against fhe i
deiinﬂuent Government Servant 'under rule 55 of
Central Civil Services({Classification, Control
and Appeal)Rules and (ii) whether the High Court
in dealing with the Writ“Petition filed by
Government oFFicer’uho has been dismissed %rom
Government serv;ce is entitled to uphold that the
conclusion reached by the Government in régard to

his .mis=-conduct is not supportéd by any findings

at all. No such guestion arises in theipresent
case,

\‘/‘

- 16. Ratna Devi Versus The Secretary, -Haryana

State Electricity Board 1987(3) SLJ 186 was
relied upon for tHe'prOposition that appoiﬁtment
éh compaséionata grounds cannct be denied merely
on the ground that some other member of the family
was in employment in some other institutions.
pata 5 of instruction dat&d 25.11.1978 relating to
appointment on compassicnate ground{Annexure R=2)
reads as Folloué;

"5, When thére is an_éarning’member.4— in

deserving cases even whers therezis an esarning :

i #Tre

member in the family, & son/daughter/near

i

relative of a Government servant, who dies 1n

harness leaving his family in indigent circum=

es, may be considered for appointment .8 . R

stanc ‘
) #

y;
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tc the post. All such appointments are, howesver,

to be made with the pricr approval of the

Secretary of the Ninisfries/@epartmenté
" concerned, who before approving the appointment
will satisfy himself that the grant of the
concession is justified, hﬁving regard to the
number of dependants lgft b§ t he deceased
Government Servant, the assets and liabilities
left hy him, the incomé of thé e;rning member
as alsc his liabilities, uwhether the earning
member is residing with the family of the deceazsed
Goverﬁment-sérﬂant and whether he should nct
be a scurce of sugport to the other members
of the family." |
Under the‘above clause appointment can be given on
compassionate_ground to.a member of the family of
the deceased despite another member of the family
having'alreddngbpointment only with the approval '

of the Secretary of the Ministry concerned. In

. -\ '
that his mother and brother were in employment the

matter would have been referred to the Secretary to

. I
Government whe would have examined the applicant's

the present casé, if the applicant had disclosed
claim on the basis of the consideration mentioned .

in the clause. In view of the false declaration
made by the applicant his case was not processed
in accordance with clause 5. This authority is

ther=fore of no assistance to the applicant,

7. Ravindra Kumar Misra Vs U.P.State Handloom

Corporation Ltd and another &4IR 1987 3CC.2408.

was rezlied-upon for the preposition that where

the order of termination is fgunded uUpon the J

enquiry is must. It

allsgation of mis~-conduct,

is held that an enquiry is necessary in order to

|
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P find out the correct factual position. In the present

case there is ne dispute at this stage on facts.

Accordingly it will be futile to direct the respondents
to hold an enquiry. Further we cannot lose sight of

the fact that in view of clause 5 of the instructicns
referred to above the authcrity which offered appointment

te the applicant was not competent to offer the same

o

as Lhe matter was required toc be referred to the,
~Secretary to Government. The appeintment uas
therefore, contrary to the instrqciionS and no.
enquiry is required,
Y/ 16, Or.Mrs,Sumati P, Shere Vs Union of India and

‘ others AIE 1987 SC 1431 uwas relied upon for the
preposition that where the Servuices of adhoc
employee are terminated on the ground of unsuitability
the defects inwork should be communicated in advanca.

The case on hand dees not relate to the defects

in perfcrmance of duty., This authority, is
-therefore, of no assistance to the applicant,
19. D.K.Yadav Vs J.M.A, Industries Ltd(1993)
5 9CC 259 vwas relied upon for the prepﬁsiticn that
\J principles of natural justice are requiréd to be
followed. Principles of paturel justice may be
required to be followed where facts are in dispute.
In the present case facts are not in dispute and
further the applicant cbtained appointment from a
person Wwho was, on the facfs nouw admitted, imcompetent
to give the same. This authérity also does not
advanﬁe the applicantt!s case,
20. In the end the learned counsel for the applicant
stressed that the punishment/auarded ués dis-proportionate

to the gravity of mis-conduct alleged against him. The /

plea is mis-conceived as the present is not

X/ ° e 01{:‘/"‘
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g case of punishment.

2. In vieu of the above, the application is

dismissed with costs to the contesting respondents

which are quantified at Rs.500/.(Rupees Five hundred

only).

. T~
;\)Q.. S

(P oT. THIRUVENGADARN) (5.C.MATHUR)
Member (A) Chairman
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