Central Administrative Tribunal
Principal pench: Neuw Delhi

C.A.ND.1B11/1990
New Delhi this the 11th Day of October, 1994

Hon'ble Mr. Justice S.C. MathQr, Chairman
Hon'ble Mr. P.T. Thiruvengadam, Member (a)

Br. M.P. Aggaruwal,

S/o Shri Durga parshad Augarwal,

Senior Physician,

Head of Unit M.III & ‘

Head of Department of Diabetology,

Safdarjung Hospital,

New Delhi, _ ees Applicant

(By None)
US e
Union of India,
Ministry of Health and Family- Uelfare,

Nirman phauan,
New Delhi.

through its Secretary , .+« Respondents

(By Counsel shri P.H. Ramehandani)
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Hon'ble fr, Justice S.C. Mathur, Chairman

The applicant Dr. M.P, Aggarwal is aggrieved

‘by the action of the réspondents treating him ineligible

for promotion to the Supértime grade, To the applicant's
application counter affidavit has been filed but no rejoinder
afFidaVit has been filed on behalf of the applicant. At
the time of-hearing noc one appeared for the appliéént even
on second call. O0n behalf of the _respondénﬁﬁs.Shri P.H.
Ramchandani appeared. We have perused the record and
heard Shri'Raﬁchéndani and proceed to decide fhe case on

’

merits.

2e . On facts there is no dispute betueen the parties.
The applicant joined the Central Health Service on 28.12.1964.

He was appointed on regular basis to the'Non—teadhing
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Speciaiist Sub—cadré,on 2.11.1973, His speciality uas
fledicine. In this Sub cadre he earned Promoticons to
‘higher posts of specialist.: Grade II (Rs.3700-5000),
Specialist Grade II (Non~Functional Selection nrade)
(Rs. 4500-5700) and Specialist Grade I (Rs.4500-5700),

Tc the last but one post he got promoticn on 1.4.1988
and 1 to. the last pest on 1.1.1990.  The next post which
the applicant could look forward te for promotion is
the supertime grade Rs. 5900-6700. In the Non-Teaching
Specialist Sub-cadre there are 35 posts ‘in Supertime
Grade out of wnhich only 12 are earmérked for different
specialities and the.remaining 23 ;re flocating and have
not been éllott@dto any speciality. Qut of the 12 earmarked
postS‘ﬁnly 2 have been earmarked fbr the applicant's
speciality Medicine, Suﬁertime Grade in all the Sub-
cadres 1is the common feeding cadre for premotion to

the pext hicher posteof Additional Oirector General,

Health Services and Director General Health gervices.

3 Servioe.conditions of officers telonging to

the Cehtral'Health service:. are governed by @he Central
Health gervice Rules 1982 framed in exercise of the pouver
tonferred by the brcviso to Article 309 of the Cﬁnstitution
as amended from time’.tc time. These Rules create:

the Central Health Sérvice. Under these Rules the service.
has certain general»administrative posts viz. Director
General of Health seruices,-ﬁdditiongl Director General

of Health services and Medical Superintendent/Additional
Medical Superinténdent. Then there are four Sub cadres
viz., 1. General Duty Sub Cadré, 2. Non=Teaching Specialists,
3. Public Health Sub Ead;e;and 4, Teaching Specialists

Sub Cadre. in eéch'Sub Cadre there is hierarchy of posts
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and distinct eligibility gualificaticns have been
prescribed for appointment/promotion to each post as would

be apparent from the following tatles:

I. Ceneral Duty Sub Cadre

S.No.,. Name of the Post Scale of Pay Eligibility
: Hualificaticns

1. Medical Officer 2200-4000 Mol B aSe
-2, Sen;or fMedical 3000-4500 4 years service’
Cfficer : \ : as Medical Bfficer
K Chi@f Medical 3700-5000 6 years regular
Officer service as Senior

Medical Officer or
10 years combined
service as Medical
Officer and Senior
Medical Officer of
which 2 years will
be as Senior Medical

officer.
4. Chief Medical 4500-5700 5 years regular
Officer (Non- service in Grade or
Furc tional Selection 14 'years regular
Grade) ' service in group 'A!
' posts,

5. ~ Supertime Grade 5900=6700 (Non-functional)

. 3 years reqular
service in Grade or
17 years regular
service in grade A

posts.
II. Non-Teachinc Specialist Sub Cadre _
1, - Specialists Gr. 3000-5000 Post-graduate degree
II (Junior Scale) ' and 3 vyears work in a

responsible position
connected with the
speciality for pré-
degree holder and

5 years for PC Diploma

holders.
2, Specialists gr. 3700-5000 4 years reqular
II (Senior Scale) B service in the Grade.
3. Specialist Gr. , 4500-5700 8 years regular |
ITI (Non-functiconal) service in Grade II
Selection grade
4o Specialist Gr. 4500-5700 7 years regular

I (Promotion is service in Ggrade II.
subject to avail-

ability of posts)

Se Super Time Grade 59b0-6700 3 years regular

h

service in the Grade,
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4‘.

More or less identical eligibility qualification.has

been prescribed for Public Health Sub Cadre,

I1I. Teaching Sub Cadre

Teaching Sub-cadre

1.

26

5.

@ssistant Frofessor
{Rs.3000-5000)

Associate Professor
Rs. 3700-5000)

Associate Professor
(Non=Functional
Selection prade)
(Rs.4500~5700)

Professor
{Rs.4500~5700)

Supertime Grade
(Rs.5900-6700)

i) Specific post

ii) Floating post

Eligibility for promotien

Direct recruitment through
Union Public Service Commission

Assistant Professor with tuwo
years regular service in the
Grade on the basis of seniocrity-
cum=fitness without linkage to
vacancies,

Associate Professor with six

years regular service in the grade
or eight years of combined

regular service as Assistant and
Asscciate Professor on the basis -
of seniority-cum=fitness without
linkage to vacancies,

Assocciate Professor with four
years regular service in the
grade in the case of persons
directly recruited as Assocciate
Professor OR Associate Professors
with 7 yeaTs combined regular
service in the grades of As=c.
Professor and asstt. Professor
out of which not less than 4 years
shall be as Associate Professor.
Prcvided that the conditign

of 4 years regular service as
Associate Professor shall not

- apply in the case of an Assoc.

Professor who was promoted to the
post of Asscciate Professor
beofre 4.£.1986 afier rendering
five years regular service as
Assistant Professor. The promo-
tion is subject to availability
of vacancies.

Professor with three years
regular service in the grade
subject to availability of
vacancies.

/
Officers who have been working
in the grade of Professor on a
reqular basis for not less than
three years, failing which have
been working as professor with
17 years of regular service in

‘Group 'A' post sutject to avail-

ability of a vacancy.
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S, In the year 1990, the administration started

selection for proﬁotion td:Supertime Grade of Non;teaching
" Specialist Sub Cadre. S5ince the applicant had not.
qompleted three years regular service in the feeding

posty hé mas not beiﬁo considered for the srécifib post.,

. For the same reason he had no prospect of belng considered
agalnst any of the floatlng posts though he had completed
17 years OF regular servlce in Grade I1I. The appllcant
accordingl? approached this Trlbunal throuch the 1nstant
éﬁplication vhich was filed on 23.8.,1990., The only
interim order he_got on 7.9.1990 provided that if any \
app01ntmenL was made to the post in questlon the

\same uoula be subJect to the outcome of the application
apd if the applicant succéeded, he would be entitled
.td the conséquential benefits{ Prier to the passing of

this lnterlm order, the adMlﬂlSLratlcn had al;eady issued

promotlon ordar on 4 9 1990 in respect of seven oFFlcers. ﬂ

6. ‘From'the tables given above, it would be seen
thaf the Supertime Grade (Rs. 5900-6700) exists in all
‘the Sub Cadfes but while in General Buty Sub Cadre,
thefe is_ﬁo division of grade into specific posts and
fleating posts tﬁere'is‘ such division in the remaining
‘Sub Cadres. The administration has allocated certain
number of Superfimé.posts to each Sub Cadre. In the
Non—Teachlno SpCClallSt Sub Cadre there are 35 posts
cut of uhlch 12 are earmarked for dlfferent spe01alltles
and the remaining 23 are'Floatlng. These 23 posts have not
beén allocated to any speciality;‘ Out of tre 12 phsts
earma:ked.?or‘differeht speéiaiities, only two are for
Medicine which is the applicant's speciality. Out of
these two posts cnly one post of Consultant in Medicine

has been Fllled; the other 1is lylng vacant ahd, as stated
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in the respondenf‘s counter, the same is>proposed to

be filled by transfer. |

7o The applicant's contention abpears tec be that
Members of his Sub Cadre and Memters of the General Duty
Sub Cadre constitute one class but in the matter of
promotion to Supertime Grade different eligibility
criteria have been fixed and this is discriminatory,
violative of Article 16 of the Constitution. His
further pléa‘appears to be that the allocaticn of posts
to different specialities is arbitrary and discriminatory

again violative of Article 16 of the Constitution.

Be In the counter filed on behalf of the respondents
the plea of discrimination Bas been denied. It has been
pleaded that the'posﬁs in the Non-teaching Specialist
Sub Cadre bear no comparisan with the posts in the
General Duty Sub Cadré0 It is peointed cut that the
scale OF.pay ¢ various posts in the sub two cadres

is different and the eligibility gualification for ,
appointment/promotion teo the lowest post as also for
promotion to the lcocwest post as also for promotion to

the higher posts is different. It is accordingly pressed

that the apbli:ant canpot claim tec be similarly situated

as the officers in the General Duty Sub Cadre. The charge
of arbitariness and discrimination in respect of allocation

of Supertime Grade Posts:is also traversed,

9. | From the Tables given abtove, it is apparent that
the lowest post in CGeneral Duty Sub Cadre is only in

the scale of Rs. 2200-4000 while the lowest post in
Non-teaching Specialist Sub Cadre is in the scale of

Rs. 3000-5000. Thus, the leowest post in General Duty
Sub\Cadre carries louer pay scale. From the same tables,

it further appears that while academic gualification for

)




appointment to the lowest post in Ceneral Duty Sub Cadre
is M.E.B.S., alone in tﬁe Non=Teaching Specialiét Sub
badre, it is post graduate degree. The M.B.E.S. degree
remains qualification for the higher posts also in the
General Duty Sub Cadre., The pay scales of -tuwo higher
posts in the General Nuty Sub Cadre are lower than

the pay scales of two higher posts. in the Non

Teaching Sub Cadre. In the GCeneral Duty Sub . Cadre

for promoticon to the first three higher posts regular

service of four, six and five years is required in the

lower grade; in the Non Teaching Sub Cadre the period

of regular service for promotion to the fifst thiee

posts is.fpur years, eight years and seven vyears.
Thus,-différent periods of expériencé in the louer
grade have been providéd in the two sub cadres.

In the counter affidavit, it has also been stated that
the nature of duties performed by officers in the General
Duty Sub Cadre and Non Teaching Sub Cadre is different.
The applicanﬁ has nct filed any rejoinder affidavit

and the averment in the cbunter filed remains uncontro-
versial. In ocur opiniogn in view of the facts stated
herein, the applicant cannot claim parity with officers
of the General Duty Sub Cadre, Accordingly, his charge

of discrimination is misconceived.

10, In all the Sub Cadres tuo cligibility qualifications
have been prescribed for pfomotion to the Sucertime

yrade; one is the main gualification and the other ié
alternate gualification. In tle General Duty Sub Cadre

3 yéafs regular service 1is requiredvin the feeding grade
or 17 years total regular service in Group 'A; post.

The main qualification and the alternate qualification
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operates simultanecusly. The alternate gualification

does not come intec operation only on the non-availability
of officers answering the main gualification. In the

Non Teaching Sub Cadre, Public Health Sub Cadre and
Teaching Sub Cadre, the alternate qualification operates
only in the absence of an officer possessinc the main
qualification. If an officer possessing the main quali-
fication is‘available, officers not possession thé hain
qualification tbut possessing the alternate qualification
will not be eligible for consideratien. The applicant
describes this as diécriminatory. Ue have held hereinafter
that the posts in General Duty Sub Cadre are not comparable
with the posts in the Non Teaching Sub Cadre. Acccrdingly,
the charge of discrimination based con the allegation

noticed herein cannct be sustained,

11. We are also unable tc uphcld the applicant's plea

that division of Supertime Crade Posts into speﬁific posts.

and floating posts and alleocating some to the former and

the remaining to the latter is.arbitrary. The worklcad

in all the specialities méy not be identical. 1In a

épeciaiity where the workload is less, lesser number of

of ficers may be appointed. If allecation of posts is not made,
officers in specialities having lesser workload may have

to face stagnation. The device adopted by the administration

appears to take care of the prospect of stagnation.

12. In view of the above, the application lacks merit

and is hereby dismissed. There shall be no order as to

costs. .
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(P.T. Thiruvengadam) (S.C.'Mathur)
Member (A) CHairman

¥Mittal




