
i IN TH£ CENTRAL ADfll IMlSTRATlU£ TRIBUNAL
*.r - PRINCIPAL BENCH

NEuJ DELHI ,

(1) OA No . 595/89( N® u iM® . 18.06/90)
(2) OA Ne .707/90'liith OA M®s. 1733/90 &.'I.TSA/go
(3) DA Nd .814/a8(Neu N».1807/90)

Date of Osdisisn ! 21-12-1990

1&3 Shri S.D.Shastri Applicant

Uesrsuis

Dirscter Ganaralj All Indis^
Rsditt', N®u Delhi. Respandents

' -2. Shri S.D.Shastri Applicant

Usrsus

1 UniPn •f India thrsugh
^ Seerstsriryi, [^linistry af Respondents

P®rssnn»l & Training & ers.

CORAI^I

THE HON'BLE f^R . P .K . KARTHA', UICE CHAIRP-IANCD)
THE HON'BLE m. D.K .CHAKRAUORTY, MEflBERCA)

Fbp the Applicant ««».. Applicant in psrsen.

For th® RaspEndents Shri P »H .Ramchiandiini,
Senior Counsel.

1. Idh&thsr Riipsrter® af local papers may b«
alliued t® 888 the judgsment?

a 2. Te bg rcfsrrcd ts the Rapsrtor ar not?

3. iJhsjthar thsir Lardships wish to sea the fair
c«py ef ths Judgement? IVt

4. Uhsthar it noads ta b« circulated ts ether
Bsnches ef the Tr ibuns-l? (Vb

JLiPGEFlENT

(• Gudgsmunt af the Bench dsliversd by Hsn'ble
l^r-P'.K ,Karthit, Uic® . Chairmah(3) )

Thes« applicsti©n$ have bsesn filsd by th«

applicant, wh# is fi Pr»grsmme Executive af the All

India Radi«. Although thay daal uith different grieuancg©

af Lh®! applici^ntj they usre heard trageths-^r «nd uuj- are

Df ths uieui that it uould be c£>nu«nisnt t® dispase tham

ef in a camnicn judgenient as that duplicatisn »f fscts

csuld b® au(aided.

2, Tha applicant uhe jeined ths All India Ridie as

a Pregramms Exscutivs in 1976, has had a chequered
career as uill ba born® cut from the follsuing list
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af dates and «u«nts;-

16.2.7B - 3oined at Jaipur

3.9.80 - Uas transferred frsm Jaipur
ta Ambikapur

-3 .9 • BO tsi
3i!i2.80 t " Adueraa ramarks mada in hia

cunfid«ntial rsports

7.7.81 - bJas transferred frem Ambikapur
t® Dibrugarh

6.8.81 - Movsd ths Ciwil Ceurt against
' . the transfer ordsr

11.6.81 - Adverse remarks from Confidential
Repart fer tha yoar 1980 cemmunicated
te him

15.1.82 - 3eined duty at Dibrugarh

22.1.83 - Uas transferred from Dibrugarh t®
Gauhati and joined thsre

13.6.83 - Adv/erse remarks frsm Csnfidantial
R®p®rt for tho year 1981 communicated
ta him

1.2.84 - Cressing ef Efficiency Bar uhich uaa
due uith effect from 1-2-84 but

ne crders uera passed

1.3.84 - Uias net csnfirmad uhen ssueral
r®"€hars:- uere csnfirmed

9.7.85 - Adverse Remarks in C.R for ths year
1983 communicated to him

19.7.85 - Aduarse Rama'rks frem C.R. far ths
year 1984 cemmunicated t{3 him.

22.5.86 - filed in the G^bJhati Bench ef the
Tribunal OA iMe.245/86 challenging his
nan-cenfirmation and OA N©.246/86
regarding non-payment ef salary and

^ alleuances far some months and against
his transfer frem Ambikapur to Dibrugarh
in 1981 .

4.6.86 - Uas transferred frem Dibrugarh te
Shillong

1.9.86 - Filed in tho Giiiihsti Bench of the
Tribunal OA No.340/86 challenging
transfer to Shilleng.

20.8.86 - Order directing that ha is fit to
cross tho EfFicisncy Bar ef Rs.650-
30-740-35-81a-EB-35-e80-40-1QOO-EB-

^ -40-1200 raising his pay ts Rs.845/-
p.m. with effect from 1.2.86 and n»t
1 .2 .84 and 1 .2.85.

2.1.87 - Judgement of tho Gytuhati Bench ...
( i ) OA i\l8.245/86 directing that' he bo

CGnfirmed as Programma Executive
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•» Lj.B.f.23.6.83 ;

(ii) DA 246/66 dismissing the sama
with tha sbssrvotion that it

uoLild b« advisable for him t»

appr®ffich th® apprepriat* authority
regarding the regulation af th«
peried •f absanca frBm duty; and

(iii) OA 340/86 alleijing the sam#
and quashing ths impugned «rdar
• F transfer t« Shillisng with the
dirscticn t® p«st him te any ef
the thr«» plac®s, uiz. Udaipur,
Allahabiid and Bhopal^

9.3.87 - Was transferred from Gsuhati ts
Udaipur.

3.4.87 - MP N©.418/87 in OA 246 sf 1986 filad
^ by him fsr censtituting a Lsrgar

B«nch ta hear the L.P.A against the
V judgement dat»d 2-1-87 in OA N@ .246/86

uas dismissad by ths Hen^bls Chairman.

26 .11 .88 - Filsd OA Na.614/88 in Jadhpur Bench
for declsratiDn that h« uas fit te

^snd t® cress E.B. uith •ffect frsm 1-2-84^
fix his p^y at the stag# »f Rs.845 and Bn 1-2-86
en 1.2.84 at thu stage sf Rs.2675.in thB rBuis»d

pay scale, l

3.3.89 -Fil«d Urit Petition Ne.285/85 in
Suprema Court against victimisation,
damfst ian • tc .

' 25.8 .89 - Qrdsr ef tha Suprsme Caurt directing
that ha shall n»t bn transferrad ta

. , • a placffl Whair® thare is no Hindi
pregrammas,that ha sheuld be placad
in Hindi Saction and that he should
b« giwan ceerdination uerk accerding
ta the aaniority.

I.9.89 - Filsd OA 695/89 in Jccdhpur Bench
against his apprehandad transfer from
Udaipur .

II.1.90 - Adv/airse C.R. for the year 1988-89
communicatad to him.

12.1.90 - Contempt Petition Ne.150/89 in uJ.p.
N®.285/89 filed by him was dismissed
by tha Suprama Caurt.

19.1.90 - R»uisiJ Petition lMa.631 ef 1989 in
LJrit Petition Na.2B5 af 1989 filad
by him uas dismiss-ad by ths Supreme
Caurt.

9<>4.90 - Filed OA 707/90 in Principal Bsnch
sesking savaral rsliafs •

23.4.90 » Ha yas transferred from Udaipur ta
Pert Blair.
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- H« sta®d relisvsd with offset fram
3 .5 .90 jDursuant te transfar erdsr.

- flP Wg, 1060/90 in OA 707/90 filad in
Principcl Banch far stay ef transfer
te Pert'Bl 63 ir .

- Tribunal issued n®tice ®f I^P 1060/90
t® thes rospendsnts and riirectsd tssi
maintain status qu® sis regards his
CBntinuanc* at Udaipur.

- . He filed amsndsd prayers in DA 7Q7/SG .
Tribunal rsjsctad th® prayg^ fur
interim raliaf regarding impugnad erder
8f transfar te Part Blair.

Hen^bla Chairman Brdersd transfer sf
OA NSS.695/B9 and 814/89 frsm Jjidhpur
to Pjrincipal Bench,

- SLP(Civil) Ne.9864/90 filed by him
againjit erd«rs of tha Tribunal dated
26.7.90 dismissed by the Supreme
Ceurt.

- Adverse C.R. ®f 1989-90 cemmunicatsd
t® him.

3. Us hsv« gang threugh the rscBrds carsfully and have

heard th« rival csntsnt iiane . Shri P . H.Ramchandani, the

lesmad Senier Counasl far tha rsopandents stated that

during th® paried ef his ssrvice fer esvsr 12 years since

1£78j the applicant has submitted abeut 520 re presantatiena tm

uarisus authorities and that h@ has been engaged in litigatisn

uith this rfespendents f®r tha past on» dscads. Thii fjpplicsnt

prassnted bef@r» us his lang catslegue af griQuanc«3S against

this rsspsndents, uhe Lj«ra all«gsdly bsnt upsin h.:iraii6ing him and

ruining hia career. He has citsd befsr® us, numersus autharitise

in suppart sf his cKntsntians and ue hau® duly cenaidered thsm.

Admittedly, his has nat been attending ®ffic« sine® 3 .5.90

when hs uas rali»vad frem Udaipur ta jain duty &t Pert Blair

yhar® ho haa been pasted.

4, We nEw prsctiad t© consider th® msrits sf tht;

claims made by the applicant in thes# applicatiana.

OA 695/e9(renumbarBd as OA Ne .1806/90)

5« This applicatien uas filsjd in tha Dadhpur Bsnch
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ef ths Tribunal against his apprehendtd transfsr

fram Udaipur . In MP Wa.2576/90, thv applicant

has stated that hs had filtd nP Na.911/90 bafsr#

the HcBn'bl® Chairman fer trsnsfar af this case te

the- Principal Bsnch at Delhi in ths interest •f

early dispasal of the case. In ths maantime,

the rssspendsnts ardersd his transfir t« Part Blair

frem Udaipur by ths impugnnd «rd»r dstad 23.4.1990.

In uiQLj ef this, ha fil«d OA 707/90 in the Principal

B®nch.

th®
^ 6. In the light isf/f»r«gQinQ, uii ar« ®f this spinion

that DA 695/89 regarding th* appr»h«nd«d transfar

• f tl;i« applicant fram Udaipur has b«com® infructuous

and is ta b« disp9s«d sf as hav/ing bscam® infructuoua.

JA, ,N®;,707/9CI>i uith - OA Ms.1733/90 &

7• • On 26.7 .90, th« applicant filtd amanded praysrs,

namely, (1) paymsnt of salary for the msnths frem

Octeber 1981 te February 1982; (2) expunctien ef

adverse remarks for tha ytsar 1988-89 ; and (3) quashing

his transfer t® Part Blair. The Tribunal traatad

> th® applicatian ass thr®« applications in- rasp^ct «f

ths thre® diffarent rsliefs sought, subjact ts his

payment cjf additional ceurt faes.

8. Th® impugnod »rd®r gf transfer frem Udaipur

te Port Blair is dated 23.4.1990. 97 efficnrs in

th« grad® ef Prcgramms Exacutives/PrE-ducsrs usr®

sought ts be transfsrred by ths said erd®r. Apart

frem th® applicant, Shri T.A.Vesrasuamy usrking at

Madras and Shri K/-A .l^-,uralidharan ucrking at Calicut

ij«r« alsa transferred to Pert Blair uhil® Shri B.O.

Mazumdsr and Shri Kailash l/arma uorking at P®rt Blair

usre transfsrrsd to Bangalwre and Delhi raspsctiv/ely.
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9, There was aem® argumsnt at the Bar

as ts9 uheth®r the? pesting ef the applicant at Pert Blair

is in c©nfsrfnity uith th@ srdsr passad by ths Suprama

Ceurt 0n 25.8.89 that the applicant shall net be

tr®nsferrod te a placs uhsrc there is n® Hindi pregrammas

and that he shsuld bs placsd in Hindi Section -and that

he sheuld b® giv/an canrdinatian uerk accerding te fche

sanierity.

10® Ths respsndents uasre directed te give ths

relevant infermitisn te tha Tribunal. Accordingly, they

hau© statad that thej AIR Station at Pert Blair was

sfflt up in 1963. Tha Principal language af the brsadcast
alse*^is Hindis. .The statian/breadcasts pragrammes in Bangali,

Tamil, Malayalam, Teliegu, Nicabari & English. The

sanctissned strangth ®f th® station is as under

NatTiE af tha pest

Ststian Diractor

Pragramms Exscutiv/as

Preducera

Farm Radis Officer

Sanctiened strantbth In pasitien

1

7

3

1

1

6

1

1

Th^ Hindi' pregramme . brsadcast includes

NaniB »f the prsgramme

Hindi speken wards

Hindi Drama & Featuriss

Rural ProgrammssCHindi ),

Hindi Children's Pregramfreis

Hindi UemBn's Pregramme

Hrmsd Feircas Pregramms 3(Hindi)

Yc3uth PregrammesCHindi)

Duratien per menth

4 heurs 5 minutes

4 heurs 30 minutes

25 heurs

2 heurs

2 hsurs

15 haurs

5 heurs

Publicity 1 hsur

Pregramm© Exscutives are dsplayad fer tho planning

iind preductien ef thess prsgrsmmas.
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•3 3, Th» applicant has CBntanded that th« impugnod

tranefur erdur is null and v/eid in uisu .f th«

prsvisions of S.ctien 15(4) •f the Administrativ/«

Tribunals Act, 1985 and.that it ia mala fid#arbitrary,
illagal and punitiu#. He has- ststsd that this is

th« faurth difficult station t® uhich h« has be#n"

transfarrisd and that it is uialatiu. of the transfar

pelicy dated 14.7.81 at Annsxurs A-24 te th« application,

Bacaus# ef frequent transfsrs, his psrsanal lift has

b#Bn ruintdo Accerding to hiirij th® impugned srdsr has

baen issuad in calaurable exsrcis* cf pauier with

eblique motiv# far making all his casas panding in

this Tribunial infructueus. Ha has further centend«d

that thaire is ns sufficiasnt Hindi Programmsa •f spskan

uerd at P«rt Blair and that h» canntt bs transf«rr»d te

such a place in uieu ef th» erd»r sf th« 3upr«m« Court

datad 25.8.89 in U-P ®N« .285/69 . Acce.rding ta him,

th« impugned erd«r is alsa in uielstien ®f th« judgsmant
1

@f the Gaushati Banch af th« Tribunal in DA 340/50.

12, Th» respendents haua daniad th« abova allagatisns

in thair ceunt«r-affidavit. Accerding te them,

tho.psst. Bf Pr®gramme- £x«cutiv/a carries All India

transfer liability, that thia afficars ara rotatad

fr@m ana otatien t® anothar kasping in ui«u tha

exigencies ef public servica bnd that as thera uas

a naad fer Hindi-knauing PrDgramma Exacutiua at

All India Rsdia, Port Blair, the applicant uas transfarrad

from Udaipur ta Pert Blair in public intsrsst,

13. On 7.5.90, tha Tribunal passsd an exparta

interim ordar directing th® raspondants ta maintain.

status qua as regards the centinuanca af the applicant

as Prsgramma Exacutiua at Udaipur. On 21.5.90, th®

Isarnad counsel for th® raspondants submitted that
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th® applicant stesid r«li®v/0d uith •ffact frsm 3.5,90

fr«in Udaipur. On 26.7.90, aftsr haaring beth sid«sj

tha Tribunal rejectsd th® prayar fer intsrim ralief,

relying upon ths decision of tha 3upr«m« Court in

Gujarat Elsctricity B«ard u. Atmaram- 1989(2) SCC 602,

-.3 .L .P(Ciuil) l\i«,9864 filsd by the applicant

against ths esrder passed by ths Tribunal an 26,7.90

.Xv., uas dismissad by th« Supram* Court an 23.8 .90 .

14 . Ambikapur, Dibrugarh, Guuahati and Part Blair

are amtang tha list sf 22 difficult stations. Tha

trsnsfasr pelicy laid doun by tho respondants ara

guidalinas which should ba follauad by them as

far as pasaibla but ths axigancias of saruica and

public interest u/ould ba tha auarriding consida ratisns.

15. Ths lagal pasitisn in this rsgard has baan laid

daun by tha 3upr«mQ Court in its racent dacisicns

in Gujarat Elcsctricity Baard and anethsr U. Atmaram

and Union af India and ethors \l . H.N .Kirtan ia-1 989 ( 3)

see 455.

l6,. In tho CeiSa of ths Gujarat Electricity Baard,

the Suprama Csurt Bbs,aru«d that transfer of• a

Gaus'rnmant sarv/ant appsintsd ta a particular cadra /

Bf transfarabla pasts frsm an© placa to tha Qthar,

is an incidant af ssruica. Na Gav/«rnment sarv/ant has

a legal right for being pssted at any particular plsca .

Transfer frtsm onre placa tc another, is gsnarally a

condition ef ssruica and this amplcyae has ne choice

in tha mattsr. Transfer from en« placs to another is

nscasssry in public interest and afficiancy in public

administratien . The fcllauing sbsaruatisns fnada by

tha Suprama Court ara pertinent;-

" Uhanavsr a public servant is transfsrred, ha
must cemply uith the arder but if there be -ny
gsnuints difficulty in preceeding en transfer,
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it is open t® hirn ta msks a
represantatisn t® the csmpatant
authority far atay, rn£?diricat ion
er cancsllatien ef th® transfsr
order. If th« srdar af transfer
is nsjt stayed, m®difiad «r canctlled,
ths cancijrnad public servant must
carry sut ths crdsr af transfar,...

Thare is n» dispute that the
respsndant uas holding a transfersb 1®
pest and undsr the csnditisna «f

^/anri service applicable te him. ha uas^ f liable to bs transfarrad/at any placs
within tha Stato af Gujarat. This
respcndsnt had no legal er statut«5ry
right t© insist far being posted at
ane particular plac*."

17. In Kirtania's cass, thts Supram® Caurt

ebsarv/ed as undsrs-

" The respondent bsing a Central
GsJUEirnmiant ernployea, hsld a
tranafarabl# past and h« ua«
liabl® t#s be tr&n3f«rr«d from
ene placa te tha «th«r in th«
cQuntry. His htis n© legal right
t« insist f«r his pasting at
Calcutta er any othesr plac« «f

Ny his ch@ic8 . uJ® d® net appr«u»
'v af the! cavaliiir manner in which

th« impugned erdoirs have b««n
issusd without censidering
th« CBrr«ct legal pssitian.
Transfier sf public servant
mads »n administrative greunds
ar in public intersst, shEi-ild
nat be int® rfsrisd . with unless
thiiira ar« strssng and pressing
greunds randering the transfsr
ardsr illegal sn the3 ground
af violation •f statutery
rulss ar «n ground «f mala
fides. Theare was ns gsod
gregnd far interfering with
respsndsnt's transfer."

18. In aur cgpinion, there is ne justificatisn

t« interfere with the action taken by the rsspondsnts,

keeping in view tha legal pssiticn snunciated by th®

•Suprem® Court.
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18^- IjJ« ds net alsa sae dny marit in thai csntentisn

«f th» applicant that tha impugnsd •rdur is victlatiuo wf

th& prav/isiens sf Secticnn 19(4) af ths Adminiatrat'ivs
V

Tribunals Act, 1985. It uill b® naticetd from Sectien 19(4)

thst anly prscBsdings under ths relevant ssruice ruless

as to'radressal ef gri«vanc«s in relation to th« aubjisct

matter ef tha applieatisn filed under Section 19 uill

abate and n»t any athar praceeding. Sactisn 19(4}

d«es net put an ambargo an any athar precsading that is

pending sr uhich may.b® dacided upsn aftsr tha filing
' I

«f an appldcaEion unliss it is ostablishod that such

a pr«C8Bding is tainted with mala fiilas •r extraneous

canaideratiEns. In sur ©piniiin, tha applicant has

nat substantiatad the allegatisn •f mala fid«3 «r

extranssua e©nside-rstisns en ths part ef th® respandenta

in making ths impugned ©rdar dated 23 .4.1990 .
1

19. , Wo ^ay new censidar the prayar made

by tha applicant fer expunging th® aduffirsa remarks

in his canfidential report fer the year 1988-89.

20. The adverse remarks cemmOnicatBd te

the applicant were the fslleying:-

" Part-Ill- A.sssasmesnt ef tha Reperting

Officer fer the peried frsra

1 .1 .88 te 31 .3.89

in respect ef 3h. S.O^Shastri,

P£X .

- ( A) Nature and quality ef ujBrk

, 1 . I de nat agrise with the resume

by tha Reperting Officer. As far as
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uerk is cencernad he is a SBlf-styljsd
man, gsnsrally ha had tak.n the deciaien
himself in regard ts the pregrammfis which
d»es nat ceme in his jurisdiction. A
Brffigramme Officer is suppestid tm extcute
.hi3 usrk necessarily uithin the limitation
«r the disGiplins, but hir has himself
uielstad it many timaso

2.His usrking methtfd is full of faults. Mast
Bf the quartisrly sch«me «f pr«gramm« has
beien preparsd late .

Ha has na capacity t® ufsrk in the adv/ers«
circumst^ncss . Evon en a small mattor h»
has been csntacting ths 5tatien Diricttr.

3.He has insufficisnt kn«uledg« af uerk. He
CQmplims the: IecsI erders racaived frem

/ tha Dirsctcirate uith his cDnuanience.
During the Reperting perisd it has all af
sudden feund that h® i® vielating th«
inatructisns mf th® sfficers.

(B) M.ttributg

1. He has nat dauBleped the leatlership
quality SB far because h» is aluays
curious ta handle many uesrka at a time
himself alena. Tharefsra, he is mentally
puzzled and thus he daas net achieve the
target.

2. Na doubt, ha is willing but he takes the
help of tho uthKrs. Ha has na ability te
take th® adv/isa and e?St.c®pt it as nscessary
at the time.

^ 3. We desubt, ha has enthusiasm far facing.
nau preblfflms but s® far «« the questian
Bf salving thfsm uith discrstien is cancornad,
ha has t@ achiov/e efficiency.

4. Most ef his dscisiens prsved to be ureng
bacausa thass usra not in th<a bread interests
®f the StstiEn and uera net accarding t« the
established ardars/precedures.

5. Ha can't express his vinus uith patience and
cenfidanco. His sbstainacy is the main hurdle
in this rogard.

6. Thase avaluatiffins are msstly based en his sun
likings/diolikings.

7. His has bsen having bittsr ralstiano uith almast
all tha staff. H« daea net u&»te any timB te
crisata a treuble. Instead af salving the preblams,
ha has rather an habit te enhance thsse pre'blams,

6. Ss- S8 .

9. Cgjmman.

GENERAL

1. Nermal
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2. Beysnd daubt.
3. *Hq yas against ewsry ardar recaiued

frsm his •fficiuls and reissd his
»bj»cticnSi.

** H« tsek impertant dsciaiena refj£3rdinQ
pregrammoo uithaut the pGrmissisin sF
the Stati#n Dir«ct«r uhich u«r« totally
against tulss,

H« was net impressed upen by the memo
randums issued by the DirsctaratB
General, Hs •ven raisid sbjectiens upen
these mamsrandumo and alsn threatened
t« prasecute.

(a) Ordinary
(b) Ordinary
(c) Ordinary
(d) His perfurmance ef duties always

J rsflocted indiscr®ti®n,

4. GRADING

( BCLOU AVERAGE)

R«asen;- His bias, prida, ebstinacy and lack
•f s«nse ff b»havisur, unautharistd
deciaic-ns rsgarding breadcaats and
aba\/» all lack af sdciability- du»
tg all th«isa shertcomings, h« has
nst becGme a dapsndabl* •fficsr. "

24» S®iD«uhat similar advera# remarks ui«r« cummunicatad

te him f«r th« peried frsm 1.4®GS ts 31.3.1S9C.

22. The applicant has praytsd fer oxpugning the advsrse

X romark^s on th# ground ef delayfed cummunicatien? n^sn- n

csnsidaratisn Bf rsprfflssntations within time and nen-

applicatisn sf mind.

23. The aduers* rsmarka far the ysar 1988-89 war*

cammunicated ts th« applicant ©n 11.1.90. Th« applicant

has cantendsd that it shsuld hauo b8«n c»mmunicat«d t«

him by 5.7.69 in th® ncrmal caurs®. Tht reprassntatian

submitted by him on 17.2.90 was considered by th® cemputent

autherity and rejuctsd by it^ v/id« ordsr dated 12.9.90.

214. U® hsus censiderod the rival cssnttsntiena.

Canfidontiel rolls aro intonded te refloct the goner«l

assessment of th« porf.ermance of th« ofFicor concsrnBd.
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Ths system Bf maintenance af such recerds ia n«t aluays

feffilprsaf and much depends en th® ebjactivity and

impartiality ef the superier sfficars uhe functisn

as Rsperting Officers and Revisuing Officars, Ms th# ,

Supreme Ceurt has observsd in Airi&rkant Chsudhbry Us.

Stats ef Bihar, AIR 1984 S.C. 531 at 534J-

"C«urts_c_an qiua very little relief in auch cases.
Ths ExBcutivej itself aheuld, therafere, dsuis®
•ffectiue means te mitigate ths hardship caused
te th® efficers uhe ape subjected ta such
treatment."

( Emphasis supplied)

In R--ti»Butail Vs.Unian- af India* 1970(2) 5.C.C
; , ... j < I . , - _

676 at 880, the Supreme Cteurt sbserwed that a confidential

ropert is intsndad ta be a general assessment ef u®rk

pcrfermed by a Gevsrnmunt servant suberdinate te the

rilperting authcrity. Such raiperts ar® maintainod fer

the purpsse ef serving as data ef cemparative merit

uh«n quBstiens ef pramctian, csnfirmatien, ate., arise.

Such raperts ars net erdinarily ta cantain spacific

instances upen uhich aasessfTi®nts are made, except in case

uhsre, as a rasult of any spacific instance, a cansura

er a yarning is issued and that such warning is by an

erdar ta b« kspt in th« psEssnal file af the Gevarnmsnt

servant. In such a case, the efficsr making the srdar

has tiB give a roasenable eppsrtunity te ths GBvernm®.nt

servant te prassnt his case.

In tha instant case, tha remarks in quesstisn

absut thu applicant deal with.the geniirsl assessment.

In view ef this, us are «f tha epinien that it will net

be apprepriate fer a Ceurt ssr Tribunal te sit in

judgemsnt ever the assBSSmrant sf ths efficer's parfermance
are

made by th® Reperting and Rsviauing Officsrs uhe/in the

bast pesitisn te kneu abeut the uerth ef the afficar

r«perted upon. 3udicial rGvieu ueuld coma inte plsy

anly in ths event ef arbitriirineaa tsr mala fides

2L
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#
en the part «f the Reparting Offic«r/Rt5visuing Officsr.

In ths instant case, the applicant has net substantiated

the allsgatien sf mala fides er '^rbitriiri-riass ®n -tho

part af the Repsrting Offic#r/Rev/iDuing Officer, In

auch s casa, ue d® n£st cenjsidar it appropriat® ta int«rf«ro

uith thi assassmant mad® by ths authsriti«s concsrnsd in

the discharg® af thssir nermsl duties, bi® are alsa sf tha

epinien that ths administrativ/a instructions r«garding the

timjj limit uithin which adv^rsa remarks are t© bs ccsmmunieatgd

and rspresiantstiena disposed »f, era directery and nat
limits Ci—-

mandatery. The nen-adhersnce to the timo/ praacribsd in th®

^ relRv/ant instiyctisns by itsalf uill nst warrant expunctien

fflf ths aduerse remarks.

27. Th0 applicant has prayad for a direction t® the

respsndfcnts te mska payment ef the salary f ©r thf2 months

frem Octobsr, 1981 t® F«bruary, 1982 .

28. The applicant had filed OA 246 sf 1985 in the

Guuhati Bench ef tha Tribunal for the sam® rtjlief. Ths

Tribunal by ita judgsment dated 2.1.87 dismissad the

applicatien with th® ©bssruatian that it uould ba advisJ^bl*

^ for tha applicant te apprsach ths apprepriate autherity in
^ th® mettar af ragularisatien cf tho pt-risd ef absanc® frem

duty. Hpparently, ha did nat cemply uith the abov/a dirtrctians.

The applicant then filed a rav/ieu petition which was dismissad

by ths same Bench an 4.2.87, Theroaftsr, the applicant filed

flP We.418/67 in the Principal Bench ef ths Tribunal praying

for censtitutian sf a largar B®nch t® hear th® L.P.A against

the judgement dated 2.1.87 dsliuered by Guwah«ti Bsnch in

OA Nb.245/85 . This was dismissed by ths Principal Banch on

3.4.87.

29. The respBndents hav® contsndad that th& prayer

mads by ths applicant has alraady basen csnsidared and dismisssd

by the Tribunal an threse eccasicna. They ha\y» contanded thtit

tha applicant was an wilful absance during ths abev® period

and has nest psrfcrmad any wcrk for All India R&di® and,

tharsf&rs, h® is nc-t antitlsd to any salary for tnis pericd rn
the- principls; tif "nc wark^^i^o^^iy'i
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•30. Ijj* have cansidercjd tha rival contsntisns.

Uie dffi net csnsidsr it n«c»3sary te.g# inte ths quftstion

af rej5 judic&ta raissd by the respsndents . In th«

intsrost af justic#, th.s applicant may b« all»u«d to

apply fer any kind ef leava dua and admissibli ts

him fsr this paried and in that luant, th® respandents

shall rffigulat# the period af abssnca from duty in

sccardancE uith the relevant rulsa. Uhilo dning se,

thisy shall net Offset any broak in his sarvic*.

aAl: N8M/aa(N«u Nu.1B07/90)

31. In this application, th@ applicant has

seught fer a declaratian that h® was fit t« cress

the Efficisncy Bar u.s.f. 1.2.84 in ths light af

riscard3( CRs) upte 1582 and the raspandants be directed

t@ fix his pay accordingly an 1-2-84 at the stags of

R3.a45 and alsa en 1-2-86 at tha stags «f Rs.2675 in

tha ravis«d pay sciiia and te m-ka ths payment af all

arrsars within a rsasenabln tim« along uith intsirest.

32. Ths impugned erder datiod 2Q-.S.65 passed by

the respandsnts regarding tha crossing ®f. Efficiency

Bar by the? applicant r«ads as f allaus :-

" Tha Dirsctar Gsnersl, All India ftadie
has satisfisd himssslf that Shri 3.0.
Shastri, PEX, AIR, 5hill»ng is fit t«
crass th® Efficisncy Bar at the stag* of
R3.81Q/-in the scala «f Rs.65D-3G-740-
35-B8G-40-1 DOO-EB-40-1 2(30 raising his
pay te Rs.845/-p.m. uith aff-^ct fr®m 1.2.85.
ThK ccsmpetsnt authority h^s n®t found him
fit t« cress £.B. u.a.f. 1.2.84 and 1.2.85."

33. The rsspendsnts have submittsd in th«ir counter-

affidavit that " ths ajnplicant was due tc crass thia

Efficiency Bar at the stag® cf.Rs.810/- in th® pr«-

revised scale ef pay af: Programma £;*$ecufeive viz.

Rs.65G-30-740-35-810-EB~35-880-40-1000-EB-4D-1200

raising his pay te Rs,845/- uith e.ffsct frem 1.2.84, on

the bssis af findings arrivsd at by a duly csnstitutfcd

O—-
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Dap£rttTi«nt5l Prameticn CsrimitteB as per Rules, aftsr

taking inta account his past psrfermancs as raflsctBcJ

in his annual canfidentisl reparts upt« the y®ar preuieus

te tho date en uhich it uas due er ta ths subsequent

crucial date er detss as tha casa may b». Such a CBmmittse

had bsan constituted and did consider his case pertaining

te th® crsssing af Eff'icisncy Bar as •n the first dua

.date v/iz. 1 .2 .1584 and again as en 1 ,2.1985 but did not

find his rscard #f perfsrmancs satisfactory f®r either

af ths dates tc allau him te crcsss the Bar from any

ef the said dates. Hsuevsr, tha said Cemmittie having

f«lt satisfied uith his subsequent rscsrd alleued

him t« crsss the Bar from ths next crucial dat«

i .« ,1 .2 .1966 . The suggestisn «f tho DBpartmsntal

PrG.m®ti«n C»mmitto® t« all®u him t* crass ths Efficisncy

Bar at the stage ef Rs.SiD/- raising his pay t© Rs.845/~

with Bff«ct frsm 1.2.19B6 uas duly appreu^d by th«

cempstent authority i.e., the Dir«ctfflr General, '̂ ^11

India Radio, b«ing the M.ppeinting Authority in respact

«f the grade «f Pregramme Exscutive . The erdsrs abeut

allsuing him t» cress the Efficiency Bar uere accardingly

issued'!. (Vidis Ceunta r-af f idav it, para 3(iv) ) ,

3:4, In eur epinisjn, th« uithhelding «f increments

due te the failure te cress Efficiency Bar dsea net

censtitute a penalty but such a rule cannet ha.\/s a

retrespactive effect ( vide Q.P.Gupta \j , State, SLR 1959

692). Such a rule must alsa ba reastenable. If the

incEe.inent® are uithhsld rstraspectiuely, it ueuld

amffiunt te the impesiticn cf a penalty uithin tha

meaning, of Rule 11(i\/) ®f tho CCS^CCA )Rul83, 1965.

35. In the instant case, the effect of the impugned

erder datad 20 .8 .86 is te withheld parmanently ths

•
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incrementa du® t® thu applicant an 1-2-84, 1-2-85

-idnd 1-2-86 by directing that hi has bean fcund fit

t® cr«ss ths Efficiency Bar at the stag# af Rs.SlO/-

with «ffect frem1-2-S6. Ohca an empleyao has b»»n

faund fit te cress thsj Efficiency Bar, ha uauld b«

entitlfd t® this ineremsnts dues to him till that data.

3g, In the censpisctus ef ths facts and circumstancas,

OA 1806/90, 707/90 snd OA 1807/90 are diapesfed af

uith the fallauing findings, ardsrs and diracticsns I-

OA 5{«.,695/89( Mcu Nb.1806/90)

(1) OA 695/89(r«nufnb2rad as OA 1806/90) regarding

the apprehended transfar ©f th« applicant fr®m

Udsipur is dispesad af as having becsma

infructuous in view of his transfer from

Udaipur ts P®rt Blair by tha impugned ardar

datsd 23-4-1990.

OA 707/90'with OA Nes.1753/50 & 1734/90

(2) Wa upheld th® validity af the impggnad

erdfEr dated 23.4.90 uhsreby ths applicant

was transfarred from Udaipur tis Part Blair,

^ in the light af th® decisiens «f th® Suprama

Ccurt in Gujarat Elactricity Beard and ancthar.

V. Atmaram, 1989(2) 5CC 602 and Union ©f India

and ethers v. H, iM . Kirtan ia, 1989(3) 5CC 455.

(3) Ua saa n® justificiitian t® axpunga th* advaraa

remarks in ths ccnfidentisl reparts iaf ths

applicant fer tha ysars 1988-89 and 1989-90.

(4) Uith regard te ths prayar af tha applicant that

ths risspendcints bs directed te pay him aalary

f©r the m«nths from Octsbcsr 1981 t® February 1582,

w® dirsct ths respandants ts rogulata the said

periad af abssnca frsm duty in accardancs uith
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tha relav/ant rul«a. Uhile cjting so, thsy shill

n«t effect any break in s«ruic®.

OA N9.8l4yfe8(^l\li3iJ N«'.OA. 1807/90)

(5) U« o«t asid» and quash the impugnaei erder

dated 20-8-86 passed by ths respendents

regarding thas Dressing ^f Efficisncy Bar

by ths applicant and dirsct tham ta fix

his pay at Rs.920 as an 1-2-86 in the unrevissd

seal# (Rs.2675 in the rsuisod scale). Th»

respendents ara diractad ta pay tha arraars

ts him uithin a paried af thraa manths frsm

^tha date cf receipt of this ardar.

(6) All flisc .Pstitiens and ether Petitions

in-OA Nas. |.8b6'/9Q,.1733/90, 1.734/50 and ,

1807/90 fi^ed by tha applicant st£5nd dispesed

at accardingiy. V « p \ ' „(

Tha parties ts bear their rsspsctive caists.

C D.K.CHAKR-AUO'RTYy
f'lEnBER -ulivfui^o
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( P.K.KARTHA)
W CE CHAI Rnaw
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