IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
- PRINCIPAL BENCH
NEwWw DELHI.

(1) OA Ne.695/89(Nsw Ne.1806/°C)
523 OA N8.707/SC with OA NésQ1733/90-&¥1734/90
13; 0h Ne.614/88{(New Ne.1807/90)
\ - : Date of Decisien ! 21-12-1990
1&3 Shri §.D.Shastri ceieeenns Applicant
Vsraus
Oirzcter Gesnaral, All Indis
Radi“-, N@U Dclhic N EEEEES ﬁ@&‘ap@ndents
~25 Shri SoDoShaﬂtri eeeoceesp Applicant
Versus !
Union ef India thrsugh
Seccretary; Ministry of eecees Respondents
Perseonnel & Trainimm & ers.
CORAM
- THE HON'BLE MR. P.K.KARTHA, VICE CHAIRMAN(J)
THE HON'®BLE MK. D.K.CHAKRAVORTY, MEMBER(A)
Fer the Applicant ceces Applicant in psrsen.
Fer the Respendents sesee Shri P.H.Ramchandani,

enicr LCounasl,

1. Whether Repsrters of lecal papers may be
@allawsd te seas ths judgament?;&ﬁ

2. Te ba referred te the Rapsrter er net? 3*4

3. Whsthar their Lerdships wish to see the fair
cepy af the Judgement? Ng ~

4. Whether it neads te be circulated te ether
Banches ef the T?ibunal?hm
JUDGEMENT

('Judgsmcnf af the Bench delivered by Hen'ble
Mr.P.K.Kartha, Vice Chairman(Jd)

These applicatiens have bsen filsd by the
applicant, whe is & Pregramme Executive of the All
India Radie. Althsugh thay deal with differant grievanéas
af the applicent, they wsre heard tegethsr “nd we are
of the view that it would bs cenvenisnt te dispese tham
ef in a cemmen judgemsnt ss that duplicatien &f facts

ceuld be &veided.

Ze The applicant whs jeined tha #ll India Redis as

a Pragramme Exscutivs in 1976, has had & chequered

carsor as will bs borne cut from the folleuing list
: ‘\‘)/\./\
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af dates and svents:-
16.2.78 - Joined &t Jaipur
3.9.80 - Was transferred frem Jaipur
' te Ambikapur
5?'?ésgut8§ - Adverss remarks made in his
e cenfidential rsperts
7.7.81 - Was transferred frem Ambikapur
te Dibrugarh
6.8.81 - Maved tha Civil Ceurt against
‘ . ~ " the transfer order |
‘ 11.6.81 4 - Adverss remarks from Confidentisl
N Repert fer the ysar 1980 cemmunicated
. te him
T = . |
15.1.82 - Jeinad duty &t Dibrugarh
22.1.83 - Wa@s transferrsd frem Dibrugarh te
Gauvhati and joined thers
13.6.83 - Adverse remarks frem Cenfidential
Repert for the ysar 1981 communicated
te him : ﬁ
1.2.84 - Cressing eof Efficiency Bar uwhich was
’ . due with effect fram 1-2-84 but
Ne ©roers were passesd
1.3.84 -~ Was net cenfirmed when several
w fhars. were cenfirmad
9.7.85 - Adverse Remarks in C.R for the ysar
1983 communicstad te him :
ﬁ(/"
~ . 15.7.85 - Advarss Ramarks frem C.R. for ths
- ysar 1584 cemmunicated te him.
22.5.86 . - Filed in the Gowhati Bsnch ef the
Tribunal OA Ne.245/86 challenging his
nan-cenfirmatien and OA Ne.246/86
regarding nen-peyment ef salary and
v @llsuancss fer sems months and against
his transfer frem Ambikapur te Dibrugarh
in 1981.
4.6.86 _ - Was transferrsd frem Dibrugarh te
Shilleng
1.9.86 - Filed in the Giéwhati Bench ef the
Tribunal 0OA Ne.340/86 challenging
transfer te Shillang.
20.8.86 - Order directing that he is fit te

cress thse Efficisncy Bar ef Rs.650-
30-740-35-810-EB-35-880-40-1000-E£8-

-'40=1200 raising his pay te Rs.845/-
pem. with effect from 1.2.86 and net
1.2.84 and 1.2.85.

- Judgement ef the GHwhati Bench _ -
(i) OA Ne.245/86 direacting that he bs
cenfirmed as Pregremma Executive




9.3.87

3.4.87

28.11.88
LR

land te
. fix his pay
en 1.2.84

303488

25.8.88

1.9.88

11.1.90

12.1.580

18.1.90

w o8 -f‘-23-8.83;

(ii) OA 246/86 dismissing the same
with the ebszrveaticn that it
would be advisable fer him te
@appreach the &@&pprepriate autherity
regarding the rsgulation of the
peried of abssnce frem duty; and

(iii) DA 340/B6 allewing the same
and quashing the impugned erdar
of transfer te Shilleng with the
directicn te pest him te any ef
the threes places, viz. Udaipur,
Allahabzd &nd Bhopal.

- Was transferrzd frem Gauhati te
Udaipur.,

- MP Ne.416/87 in 0A 246 ef 1986 filsd
by him fer censtituting @ Largasr
Banch te hsar the L.P.A against the
judgzment dated 2-1-87 in 0A Ne.246/86
was dismissed by the Hen'ble Chzirman.

- Filed OA N®.B14/88 in Jedhpur Bench
fer declsrstion that hs was fit te g
cress £.B. with effect frem 1-2-84/
at the stags ef Rs.845 and en 1-2-86
at the stags ef Rs.2675 in the revisad
pay scale.?’

-Filed Writ Petiticn Ne.285/8S in
Supreme Court against victimisation,
dametian stc.

- Order ef the Supreme Court directing
that he shall net be transferred te
a place where thzre is ne Hindi
pregrammas, that he shceuld be placad

" in Hindi Secticn and that he shculd
bs given ceerdinaticn werk accerding
te the sznierity.

- Filsd 0A 695/89 in Jedhpur Bench
against his apprehended transfer from
Udaipur.

- Adverss LC.R. for the ysar 1588-88

cemmuniceted te him.

- CLontempt Petition Ne.150/89 in W.P.

Ne.285/8% filed by him was dismissed
by the Supreme Court.

- Revisw Petition Na.631 ef 198S in
Writ Petition Ne.285 af 1989 filad
by him was dismisssd by ths Supreme
Ceurt.

- Filed OA 707/90 in Pr1n01pal Bench
seeklng sevaral rolisfs ,

- He was transFerrmd from Udaipur te
Pert Blair.

Qy~—
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3.5.90 - - He stead relisved with effect fram
3.5.80 pursuant te transfer erder.

4.5.90 - MP Ne.1060/9C in OA 707/90 filad in
: Frincipel Bznch fer stay &f transfer
te Part Blair.’

7.5.90 ' = Tribunal issued netice ef MP 1060/90

' te the raspendznts and directsd ts
maintain astatus que as regards his
centinuance at Udaipur.

26.7 .90 - . He filed amendsd prayers in OA 707/5C.
Tribunal rajected the prays® fer '
interim relief regarding impugnad srder
ef transfar te Pert Blair.

10.8.80 - Hen'ble Chairman erderad transfer af
CA N2s.695/88 and 814/8%9 frsm Jedhpur
t® Principal Bench. '

23.8.90 = SLP(Civil) Ne.5864/S0 filed by him
against erders of the Tribunal dated
26.7.90 dismissed by the Supreme

Court.
12.9.50 | -~ HAdverse C.R. of 1989-90 cemmunicatsd
. tQ himo ’ '
3. We have gene threugh the rscerds carefully and have

hesrd thes rival cententisne. Shri‘P,H.Ramchmndani, the
learnéd Senier Counsel fer the respendsnts stated that
during the peried of his ssrvice fer ousr 12 yg8&rs since
1678, the applicent has submitted abeut 620 representaticns te
; uariays autherities and that he has been engaged in litigstien
with the respendents for ths past one decads. Ths applicent
\‘; pressnted befers ugshis leng ﬁatalegue ef grisvances a&gauinst
the respendents, whe wera allegedly bsnt upon harassing him and
ruining his csreer. He has cited béf@ru us, numereus autherities
in suppert af his cententisns and we have duly cenaidered thsm.
Admittsdly, he has net been attending effice since 3 .5.%0
when hs was ralisved frem Udaipur te® jein duty &t Pert Blair

whare he has been pested.
4. e now preceed te censider ths merita of the

claims made by the applicent in these &pplicatiens.

0A 695/89(renumbsrad as_COA Ne.1806/90)

Se o This applicatien was filed in the Jedhpur Barch

NP
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ef the Tribunal against hi§ @pprehendsd transfer
frem Udaipur . In MNP Ne.2576/50, the applicant
has stated that hs had filed MP N8.911/90 bafors
the Hen'ble Chairman fer transfar ef this casa te
the Principal Bench at Delhi in the interest ef

sarly dispssal of the case. In ths meantime,

‘the respendents erderad his transfer te Pert Blair

frem Udaipur by the impugned srder dsted 23.4.1990,
In view ef this, he filed QA 707/90 in the Principal

anch.

the T
6. In the llghtoﬁ/Furogalng, we are of the epinion

that UOA 695/89 regarding the apprehendsd transfsr
of the applicant frem Udaipur has bscome infructusus

and is te be dispesed ef as having-becamo infructusus.

L6 Ne,707/93 with . . OA Ne.1733/90 &
e ST T734/90)

7. On 26.7. 98, the applicant filed amended pray&rs,

namely, (1) payment af salary for the menths frem
Octeber 1581 to February 1982; (2; sxpunctien sf
@dverse remsrks for tha yssr 1588-85; and (3) guashing
his transfer te Pert Blair. The Tribunal tr=ated

the applicetian as three applicatiens in respsct ef
the three differsnt reliefs sought, subject te his

paymeént ¢f additisnal ceourt femss.

8. The impugnsd srder of trensfer frem Udaipur

te Pert Blair is dated 23.4.1990. 67 efficers in

the gradc’ef Pr«g;amma Exacutives/Preducsrs uers

sought te be transfarrsed by ths said erdsr. Apart

frem the applicant, Shri T.A.Veerasuamy werking at

Madras and Shri K.A.Muralidharen werking at Calicut

weTe alss transferred te Pert Blair whils Shri B.D.
Mazumdar and Shri Kailash Verma working at Pert Blair ‘

usre-transferrad to Bangalere and Uelhi respectively.

2N
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A 4 9. There was seme argument at the Bar

as-te whethar the pesting &f the @pplicant at Pert Blair
is in cenfermity with the erder passad bf the Supr;mﬂ
Court en 25.8.89 that the applicent shall net be
trénsFerrad te & place where there is ne Hindi prsgrammas
and that ﬁu sheuld be placed in Hindi Section.and that

he sheuld be given ceerdinatien werk accerding te the

senierity.

10, Ths respondents wsre directed te give ths

relsvant in?érmatisn te the Tribuhal. Accerdingly, they

have stated that the AIR Statien at Pert Blair was

o set up in 1963. The Principal language ef the breadcast
alsg™" . '
is hindis The statien/breadcasts pragrammes in Bengali,

Taemil, Malayalam, Telegu, Nicebari & English. ,Tha

sanctiened strongth of the ststien is as under:-

Name af tha p;st Janctienad strentth 1In pgsitien

dtatien Dirscter
Przgramme Executives

Preducers

T > BN P
P & A Y

Farm Radie Officer

The  Hihdi Bregramms . breadcast includes:-

‘Name sf ths pregramms : Ouratien psr menth

¥ Hindi speken werds _ 4 heurs 5 minutes

Hindi Drama & Features 4 heurs 30 minutes

Rurel Pregrammes{Hindi’), 25 hsurs

Hindi Children's Pregramms 3 ' 2 heurs

Hindi Wemen's Pregramme 2 heaurs

Armed Ferces Pregramme s(Hindi) 15 hours

Youth Pregrammes(Hindi) "5 heurs

Publicity 1 heur

Pregremme Exscutives are dsplsyed fer the planning

wnd preductisn ef tﬁesp presgrammess,

N ’
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43s The applicant has centended that tha impugnad

tranefer erder is null and veid in visw of tha

previsiens of Sectisn 15(4) ef the Administrative

Tribunals Act, 1985 and that it is mala fide, arbitrery,
illsgal and punitive. He has stzted that this is

the feurth difficult station te which he has been-
transferred and that it is vielative of tha transfer
pelicy dated 14.7.81 &t Annsxurs A-24 tc thn-applicatieno
Bacause of frequent transfars, his persenzl life has

bsen ruined. Accerding to him, the impugned srdar has

"been issuad in csleurable exsrciss ef pewsr with

ebligue metive fer making all his casas pending in

this Tribunal infructusus. He has further centended
that .there is ne sufficient Hindi Programmes ef spesken
werd at Pert Blair and that he cannet bae transferrad te

such a ploce in view ef the erder af the Supreme Court

"datesd 25.8.89 in UQP;NQ-285/89. Accerding te him,

the impugned erder is alsa in vielatien eof the judgemant

of the Gawhati Banch of the Tribunal in DA 340/S0.

12. The respendents have denied ths &bove allagatisns

in their émuntsr—affidavit. Accerding te them,

tha , past: lf_Pr@grameA'Exmcutiva carries All India
transfer liebility, that the efficers &ras retataed

frem ens statien te @ncther keeping in view ths

exigenciss ef public service =nd that as thers was

@« need for Hindi-knewing Pregramme Exccutiﬁa at

#l11 India Redis, Port Blair, the applicant uas transferred

frem Udaipur te Pert Blair in public interest.

2. On 7.5.90, th:e Tribunpal passed an expartes
interim erder directing the respendants te maintain.
status que &s regards the centinuance ef the applicant

as Programme Exscutive at Udaipur. On 21.5.90, the

lsarned ccunsel for tha respendsnts submitted that

02~
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14 . Ambikapur, Dibrugarh, Guwahati. and Part Blair

the applicant stesd relisved with effaect frem 3.5.90
fram Udaipuf. On 26.7.90, after hzaring beth sidss,
the Tribunal rejectsd the praysr fer intsrim relief,
relying upan the decision ef the Suprsme Court in

Gujarat Elsctricity Beard v. Atmaram- 1989(2) SCC 602,

.0~ §.L.P(Civil) Ne.5864 filsd by the applicant

 @gainst ths srder passed by thes Tribunal en 26,7,90

N -

s yas dismissed by the Suprsme Csurt sn 23.8.50.

are among the list of 22 diFFicultfétaticna. The
transfer pelicy laid down by the respendsnts are
guidslines which shculd be felleswad by them as
far as pessible but the exiganciss of ssrvica &nd

public interest weuld be the ﬁvarriding considasratiens.,

15. Ths legal psesitisn in this ragard has basen laid
dewn by ths Supreme Court in its recent decisiens

in Gujarat Electricity Beard and ansther V. Atmaram
and Unien of India and ethers V. H.N.Kirtania-1989(3)

SCC 455.

16,. In the case of the Gujarat Elsctricity Beard,
the Supreme Court ebsarvad that transfer of. &
Gnvernm&wt servant appeinted te & particular cadre ;

of transferable pests frem one places to the cthar,

is an incident of ssrvice. Ne Gevernment ssrvant has
@ legal right fer bFing pested at ahy particular place.
Transfer frem one place te anethazr, is genarally &
cenditicn ef ssrtvice and the employee has ne Ehaica
in the matfgr, Transfer from ens placs te ancthor is
nescessary in public interest and sfficisncy in public’®
administratien. The fellewing ebsarvatiens mada Dy
tha Suprems Court are pertinanti-

% Whenaver & public ssrvant is transfsrrsd, he

" must cemply with the arder but if thera be any
genuine difficulty in precsecing en transfer,

2
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it is opsn te him te mske =
representatien te the cempetant
autherity far stay, medificatioen

er cancellation ef the transfer
erder. If the erder of transfar

is net stayed, medifisd er cancelled,
the cengerned public servant must
carry eut the erder ef transfereecse

Thare is ne dispute that the

- respendent was helding @ transfers las
pest and under the cenditisns &f
service applicable te him, ha was
liable te® bs transfarrad/at any placs
within thae State &f Gujarat. The
respendent had ne legul er statutery
right te insist fer being postsd at
ene particular place."

17. In Kirtenia's cass, the Suproms Ceurt
gebssrved &s under i-

% The respendent being a Central
Cavernment employee, held a
transferable psst and he was
liable te be traensferrsd from
ene pléca te tha ether in the
ceuntry. He has ne legal right
te insist far his pesting at
Calcutta er any sther place sf
his cheics. e de net apprevs
af the cavalierr manner in which
the impugned erders have bean
issued without censidering
the cerract legal pessitiaen.
Transfer &f public servant _
madsa an administrative greunds
sr in public interest, sheuld
net be interférsd with unless
there ars streng and pressing
greunds rendering the transfar
erder illegal sn thes grsund
af vielation of statutery
rules or ®n ground ef mala
fides. Thera was ne gced
gregnd fer interfsring with
respendent's transfer.t

18, In sur epinien, there is ne justificatian
te interfers with the actien taken by the respondants,

keeping in view thae legsl pesiticn snunciated by the

~suprems Caurt. <
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18A. We ds net alsse see @ny merit in the cententisn

ef the applicant that the impugnsd srder is vielative ef

the previsiens of Section 19(4) ef ths Administrative
Tribunals Act, 1985. It will be neticed from Sectien 15(4)
that enly preceedings under ths relevant ssarvice rules

as te redressal of grievances ih relation te the subjsct

matter ef the appliﬁatién filed under Sectien 16 uill
abate and net any ethar preceeding. Ssctisn 19(4)

dess net put an smbarge sn any sther precesding that is
pending sr uhich'may}ba daﬁidad upsn &fter tha filing
of an applicaBien unlzss it is nstiblished thet such

a precsading is taintsa uith}mélg fides er extraneous
cansideratiens., In sur opininn; the applicant hzs

net sﬁbstantiatad the allegatien ef mala fides er

extranseus censiderstisns en the part &«f the respendents

. in méking thas impugned erdar dzted 23.4.1590.

19.. . . We may neu censidar the praysr made
by the applicant fer expunging the &dverse remarks

in his canfidential raﬁcrt fer the ysar 1988-89.

20. The adverse remarks cemmunicated ts

the applicant were the fallewingi-

" Part-I1I- Assaasment e¢f ths Reperting
' ~ Officer fer the peried frem
1.1.88 te 31.3.89
in respect ef Sh. $.D.Shastri,
PEX

( A) Nature and gualitv ef werk

1. 1 de net agrse with the resume
by the Reperting Officer. As far as
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werk is cencerned he is a self-stylad

m&n, gensrzlly he had taken the decisien
himself in regard te the pregrammaes which
dess net ceme in his jurisdiction. &
B;mgramme Officer is suppesed Le execyute
his werk necessarily within the limitation
of the discipline, but he has himself
vielated it many timss. '

2.His werking methed is full of faults. Mest
of the quarterly scheme sf pregramme has
been prepared late.

Hf has na capacity te wark in the adversa
circumstancss. &ven en a small pattor he
has bzen centacting the Statien Directer.

3.He has insufficient knewledgs ef werk. He
cempliws the lecal srders received frem
the Directurats with his cenvenience.

During the Reperting perisd it has all sf
| 4 sudden Feund that he is vielating the
| . instructiens ef the afficars. d

(B) Attribute

1. He has net dsvelaped the leadership
quality se far because he is aluays
curieus te handle many werks at & time
himself &«lene. Thsrefers, he is mentally
puzzled and thus he dees net achieve the
target.

/”)\

2. Ns deubt, he is willing but hs takes the
help ef the ethers. Ha has ns ability te
take ths advise and sRcept it as nscessary
at ths time.

| 3. No cdeubt, he has enthusiasm fer facing.

- naw preblems but se far as the guestien

' of sslving them with discrstien is cencerned,
N he has te achisve efficisncy.

4. Mest ef his dacisiens prasved to be wreng
bscause theuss wsre not in the bread interests
ef the Stetien and were net accerding te the
established erders/precedures.

5. Ha can't express his visus with patience and
cenfidence . His abstainacy is the m&in hurdle
in this regard. i

6. Those svaluaticns are mestly based sn his eun
likings/dislikings.

7. He has bsen havihg bitter relatieons with almest
all ths staff. He dess net wasts any time te
croeats @ treuble. Instead ef selving the preblsms,
hs has rethsr an habit te enhance thess preblams.

E)- S"" 80-

S. Caomman.

GENERAL
FART 1V

1. Nermal

Chf_,//'
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2. Beysnd deubt. '

3. *He was against every erder received
frem his efficiuls and reised his
sbjecticns., - : '

*%* He teek impertsnt decisiens regasrding

pregrammss witheut the permissisn of
the Jtatien Dirscter which uere tetally
@gainst rules,

*%% He was net impresssd upen by the meme-

randums issumd by the Dirscterata
General. He even raized sbjectiens upen
these memsrandums and alse threatsned
te presecute.,

) Ordinary

) Ordinary.

g Ordinary
His perfermance ef duties always
reflected indiscretien,

Pt N
Q0o

4, GRADING

(_BELOW AVERAGE)

Reaseni:- His bias, pride, ebstinacy and lack
ef sense ef bshavieur, unautherised
decisiens regarding breadcasts and
@abave all lack ef seciability- due
te @all these shertcemings, he has
net beceme a depsndable efficer. ¥

21, . Semswhat similar adverse remarks wers cemmunicated

te him fer the peried frem 1.4.85% te 31.3.150C0.

22. The &pplicant has praysd fer expugning the adverse
rema rks en the ground ef delayed communicatien, nan- -

censiceratien ef representaticns within time and nen-
applicatien &f mind.
23, The adversa remarks fer the ysar 1988-89 usre

communicated ts tha applicant en 17.1.90. The applicant
has centended that it sheuld have been cemmunicatsd te

him by 5.7.8% in the nocrmal ccurse. The reprasentatien
submittad by him en 17.2.90 was censidered by the cempetent

autherity and rcjnctsd'by igjvidc erder dated 12.,5.50.

2.4 Lie hava censidered the rival cententiens.
Confidential rella ars intended te reflect the general

assessment ef ths perfermance ef tha efficer cencerned.

O
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The system ef maintenance sf such rscerds is nat aluays
feslpreaf and much depends en the ebjectivity and
impartiality ef thas superier efficers whe functien

as Repsrting Officers and Raviswing Officars. #s the -,

dJupreme Leurt has ebssrved in Am&érkant Chewdhary Vs,

State ef Bihar, AIR 1584 S.C. 531 at 534:-

"Courts_can give very little relisf in such cases.
The Exscutive itaself sheuld, therafere, desvise
offective means te mitigate the hardship caused
te the efficers whe ars subjected ta such
treatment .M

( Emphasis supplied)

2%, In R.keButsil Vs.Unien af India,1570(2) S.C.C
676 at 880, tﬁm Suprems Ceurt sbserved that é ésnfidential
rapert is intendsd te be & general assessment ef uwerk
perfermed by & Gevernmant slrvant suberdinate te the
reperting autherity. OSuch reperts @re maintained fer

the purpsse of serving as data ef cemparative maTit

whan questiens ef premntisn; cenfirmatien, etc., arise.
Such reperts ars net erdinarily te centain spacific
instances upsn which a@assessments are made, except in case
whaere, as & result eof any specific instance, a censurs

er & uarning is issusd and that such warning is by an
erdar ta bs kept in the pefsenal file ef the Gevsrnment
servant. In such @ case, the efficsr making tha erdar
has te give & reasenable eppertunity te ths Gevernmeat

servant te present his case.

26. In the instant case, the remarks in questisn

absut ths applicent dea&l with the gensral asssssment.

In viaw ef this, we are of ths epinien that it will net

be apprepriate fer a Ceurt or Tribunal te sit in

judgement ever the assessment &f tha officer!s perfermance
ars

- made by the Reperting and Revieuwing Officers whe/in the

bast pesitisn te knmuw absut the werth ef tha efficar

reperted upen. Judicial review weuld come inte play

nnly in ths evant ef arbitreriness er mala fidss

O~
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on the part ef the Reperting Officer/Reviswing Officer.
In the instant case, the applicent haes net substantisted
the allegatien af mela fides er ";fbigrarrﬁ@ss en-tha
part AF the Repsrting foicef/ﬂeuisuing Officer. 1In

such & case, we das not ceonsider it apprepfiate te intsrfers
with the assassmznt made by the autherities cencernsd in

the dischargas sF‘thmir nermal duties. Ue are alses ef the
epinien that’ths'administratiua instructiens rsgarding the
time limit within which adverse remsrks ars te bz communicated
and representatiens dispesed ef, are directery and net

‘ " limits O—

mandatery. The nen-adherence to the time/ prescribed in thae

’ i relevant instiuctisng by itself will net warrant expunctien

of ths adverse ramarks.

27 . The applicant has praysd fer & direction te the
respesndents tec make payment ef the salary fer the menths

frem Octebesr, 1581 te February, 1982.

28. The applicant‘had filed OA 246 af 1986 in the
Guwhati Bench ef tha Tribunal fer the same relief. The
Tribunal by its judgement dated 2.1.87 dismissed the
applicatien with the ebssrvatien that it would bs &dvicipls
. for the applicant te &ppresach thes apprprilaté autherity in
\‘, the mettsr ?F regularisatien ef the peried of absence fram
| | duty. Hpparently, hs did naet cemply with the above directions.,
The applicant then filed & revieuw petition which was dismissead
by the same Bench en 4.2.87. Thersafter, the applicant filed
MP Ne.41B/87 in the Principsl Bench ef the Tribunal praying
Fef censtitutien &f a larger Bench te hear the L.P.A against
the judgemsnt dated 2.1.87 deliverad by Guwahati Bench in
UA Ne.246/86. This was dismissed by ths Principal Banch en
3.4.87,
2S. The respsndents have centsnded that the prayer
made by the applicant has already been censidered and dismissad
by the Tribunal en three eccasicns. They have contsnded that
the applifant was en wilful absaﬁce during the abevs pericd
'and has nat performed any uctk for All India Radie and,

therefors, he is net entitlsd to any salary foer this pericd en

the principles of "nc werk no pay!
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- 30. Ue have csnsiderad ths rival contsntisns.

Ue de nat censider it necessary te.ge inte ths question
af res judicate raised by the respandents. In the
intsrost ef justice,the applicant may be allsusd ta
apply ﬁ%;:F@r any kind ef lsave due énd admissibla te
him fer this peried and in that svent, the respandents

shall regulats ﬁhe_peri@d ef absesnce from duty in

sccerdance with the relevant rulss. While doing se,
84

they shall net #ffect any break in his service.

. Ne.814/88(New No.1807/90)
31. In this applicatien, the applicant has

seught fer & declaratiszn that he was Fit ts cress

the Efficisncy Bar w.e.f. 1.2.84 in the light ef
recerds( CRs) upte 1582 and the respendents be directed
te fix his pay accerdingly sn 1-2-84 at the stage of
Ks.845 and alse en 1-2-86 at the stags ef Rs.2675 in
tha revised pay scals &nd te make the paymanf of &ll

arrears within & reasenacle time aleng with intsrest.

32. The impugned erder dated 20.8.66 passed hy
the respendents regarding tha cressing ef Efficiency

Bar by ths applicent reads &s fellewus:i-

" The Dirscter Genersl, All Indis Radie
hes satisfiad himself that Shri 5.0.
Shastri, PEX, AIR, Shilleng is fit te
craess tha E£fficiency Bar at the stage of
Rs.810/~- in ths scals &f Rs.650-30-740-
35-880-40-1000~E£B-40~-1200 raising his
pay te ks.845/-p.m. with effect frem 1.2.86.

The cempetent autherity has nst found him
fit te cress £.B. w.e.f. 1.2.84 and 1.2.85."

33. : Thé re#pendents have submittsd in thsir counter-
affidavit that M tha abplicanﬁ was due tc crass the
Ef?iciuncy Bar at the stage ef Rs.810/- in ths pre-
revised scale of pay afi Pregramme Exscutive viz.
Rs.650-30-740-35-810-£B-35-880-40-1000-E£8-40~1200

raising his pay te Rs.B45/- with effect frem 1.2.84, on

the basis of findimg s arrived at by & duly censtituted
Or——o
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Dapartmantal Premaeticen Cormittes as per Rules, after
taking inte account his past perferménce &s raflsciad
‘in his @annual ceonfidential reperts upte the ysar previeus
te the date en which it was due er to the subssquent
crucial date er detes as the casa may ba..Such a Cemmittse
| hed bean constituted and did censider his case pertaining
te the cressing ef Efficiency Bar as en the first due
date viz.1.2.1584 and.again a3z en 1.2.1%85 but did not
find his recerd ef perfermance satisfactery fer either
ef the dates toc allew him te crsss the Bar from any
af iha said dates. Hnuﬁvar, the said Cemmittee having
felt aatisfied with his subsequent recerd allewsd
him te crsss ths Bar fram the next crucial dats
i.m.1.2.1966. The suggestisn af the Dapartmental
Prometisn Cemmittee te 2llew him te cress the Efficisncy
Bar at the stage ef Rs.810/- raising his pay te Rs.B845/-
with effect frem 1.2.1586 was duly appreved by the
cempstent authoriﬁy i.»., the Diracter Genesral, #All
India Radis, being the Appsinting Authsrity in respsct
&f the grade af Pregramﬁe Exscutive. The erdesres about
allswing him te cress the Efficiancy Bar wers accurdinély
issued? (Vide C@Qntar-affid&vit, para 3(iv) 5 .
34, In eur spinien, tha withhelding ef incremsnts
due te the failurs tm cress Efficimsncy Bar dszs net
censtitﬁte a penalty but auch @ ruls cannet havs a
retrespactive affect ( vida-U.P.Gupta v. State, SLR 1569
692) . Such @ rule must alsa ba reassnable. If the
increments are withheld retraspectively, it wsuld
amaunt te the impesitien ef & penalty within the

meaning. of Rule 11(iv) ef the CCS(CCA )Rules, 1865.

35. In the instant case, the eoffect af the impugnsd

erder datsd 20.8.86 is te withheld parmanently ths

e

(%
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increménts due te tha applicant en 1-2-84, 1-2-85
and.1-2~86 by directing that he has bean found fit
te cress the Efficiency Bar at the stage ef Rs.810/-
with effect fremi1-2-86. Gnce an empleyes has bean
feund fit te cress the Efficiency Bar, he ‘would bs

entitled te the increments due ts him till that dats.

36, In the censpectus ef tha facts énd circumstances, ‘
OA 1806/90,-0A 707/50 &nd OA 1B07/90 are dispesed of

with the fellswing findings, erders and directiens -

0A Ne.695/89( New Ne.1806/90)

(1) D0A 695/89(renumbzred as OR 1806/50) regarding
the apprehended transfer ef the applicant fram
Udaipur is dispesad &f as having beceme
infructuous in view ef his transfar frem
Udaipur ts Psrt Blair by tha impugnad erder

dated 23-4-1990.

A 707/90 with OA Nes.1733/90 & 1734/50

(2) ue upheld the validity ef the impugnad
erder dated 23.4.90 wuhereby ths applicantl
was transferrad from Udaipur ts P@;t Blair,
in the light ef the decisiens af ths Supreme
Ceurt in Gujarat El-ﬁtricity Board and ansther
v. Atmaram, 1989(2) SCC 602 and Unien ef India

and ethers v. H.N.Kirtania, 1989(3) SCC 455.

(3) Ue ses ne justificstien te axpunga the advsrss
remarks in the ccnfidentizl reparts af the

applicant fer the ysars 1988-89 and 1985-%0.

(4)- with regard te ths prayer ef the apﬁlicant that
the respendents bs dirscted te pay him salary
fer the menths from Octeber 1981 tes February 1582,
we dirwct the respendents te regulate the szid

‘peried ®f aubssnca frem duty in accerdance uwith

O~
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e . ' the relavant rulss. While deing se, they shall

net effect any break in ssrvice.

0A Ne.814/A8( Naw Ne.DA 1807/90) o

(5) Ws sat aside and quash the impuénad erder

dated 20-8-86 passad by the respendents
rsgarding thes cressing ef Efficiqncy Bar
by the applicant snd dirsct them te fix
his pay at Rs.520 as en 1-2-86 in the unrsvissd
| ’ _ ' scale (Rs.2675 in thalravisud'scale). Tha
v, ‘ raépendents are dirsctad te pay the arrcars
| A‘» | ts him within a piriad,af three menths frem

thae date of receipt ef this erdar.

(6) All Misc. P&tltlsns and sther Petitions
in- UH Nss 1806/90 1733/90 1734/90 and

1807/90 filed by the @pplicant stend dispesed

ef accerdingly. CAAE
O/‘ oLJ/‘LL @J@fu, E”ER\»ZC’%‘& Qe MPU} LA UL (Y

The partiss te besar their respactive cnsts.
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