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Siiai Sl-KOi

DATE OF DECISION 26.07.1991

Petitioner

Advocate for the Petitioner(s)

Respondent

Advocate for the Respondent(s)

SHRI V.P.

Versus

- UMIOiM OF i;^iA Ec oas.

SHRI B .K, A'iGG."i.R:jr^L

CORAM

The Hon'ble Mr. I-K- Rasgotra, Member (A)

The Hon'ble Mr. J'P-- SHarma, IViembsr (J)

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ? ry^
3. -W'

4.

i; •

(j .P . 'sH.;navVO
(j)

(I. K. lIhSGpT )
MZjvlBER (A)
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-1798/1990

S:!Ri Sli'^GH

VS.

UNION OF I:®IA ORS .

Vy ir w' .L--' 2u . /.19 91

.APPLiCAMr

acSr'ClvDI; NTS

COiUM

SHRI I.K. RASGGTRA, iiOW'BLS :.u:v3I.::l (A)

SHRT j,p, sHAaM\ ho:j'ble (j)

FOR Tr-lc /ij.-i-'L IC,n>Ji

F^iT. 1.~l£ .••Li.-iPO i\D^ i\l S

» ® 1-"AJ- V a VL l,iV!A

.... .o.-iRI 3 .K . AGGAui/;-

il iJ ii. ii. E T

V-S'j---R---3 BY 3:-idl j .P ^ o."lAa.''/Aj rIGj.'''J'3LE .'-'l£i.!3cR ,i^]

The applicant since retired from Railway S3r.'ice,

vv.e.f. 31.8.1988 aaving nis last posting in the Parcel

Office, i%rthern Railway, itewari, filed the application

under Section 19 of the Administrdtive Tribunals Act, 1935

for the follov;ing reliefs

(i) That the applicant be allo'-ed ith costs of
application.

(ii) That the non'ble Tribunal may be plsassd tc pass
an oraer oirecting the respondents to pay the
amounts as stated belov; alongvvith the interest
at tne rate of IS.o p.m.

ij ihe Transfer Allovance/r'acVin- AHovance

•. -"s' ^»
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as claimed ioy the applicant on r31irarnent.
ii) The amount of fe.2CCC/- be paid to the

app-leant as the sania were deouctad frora

amount at che tima of ratirf-i.^ant.

iiij Tha full pay and ailov;ance for the perl.od
from 15.11.1977 to 15.11.1973 be paid to
th~- opo 1 xc an,t a

iv) The enhanced rav.s of J.n. for tr.e oaaiod
.Juiy/.-.u.jUst 1983 be paid to tho applicant.

••uny other ra lie f vvhicn the aon'ble Tribunal daern

fit and proper may also be granted to the '

applleant.

24 • asgarding the relief (i) of Transfer Ai love nee,

tna applicant statea that after ratirament from i-grcel

Office, cfewari, he settlad at Xev^-eihi on 20.5.1991, so he

is entitled under rljies the Transfer ^aio' ance/JisturbancG

••illovance from Rei/.'ari to Delhi.

/

3. The respondents contested the claim of the

applicant. The respondents denied their liability to pay
recorded

the liansier Aliov/ance as th:.' place of permanent

residence of the applicant v/as'only at a distance of

20 iCms. from the place of his last posting of duty at

Aev/ari. de only shifted to Dalni on 20.5.1991, tv/o years

after retiaement. .ieaarcing -is .2, COG/-, tnat nas been

vvitahela from his a.jainst som:..: com--i; rc ial d'ebit s,

iL is .:>taued tnat the •sa'ne nas been done und'jr Rule 393

of Rail way i-'ension -iulas, 1950. ^egardina reliefs
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and livj, it is stated that the pay and

allo'"ancr;-s for the period from 15.11.1977 to 15 ,l.i-.1978,

and the difference in the rates claimed in the

relief Mo.(iv), has also been sanctioned for ijayy:i^nt.

This fact is not contraverted in the He joinder.

4. itegarding t'rB corrmercial recovery from the
\

applicant, the respondents stated in para 1.4 of their

reply that the 3i!caner has advised to recover

Rs.4,030/- a.jainst his conirnercial debits from ais

settlement dues. After adjusting Rs.2,CCX./- v:nich vere

V'ithheld from the payment of . .-i.Gstill an amo-nt c

.2,030/- is to be recovered from tne applicant. It is,

therefore J stated that the application is without

for ce and be c is mi s se d v•it h c o st.

5. v..e have heard the learned counsel of tne parties

at length and have gone through the record of the case.

Since the matter is short and regarding the payment of

certain retirement benefits to the applicant, so '-/ithout

admitting the application directly, the notices were

issued to the respondents who have filed a reoly and as

the plcadinjs a.K ocmplete, the matter has been heard on

merits at the admission stage itself. Both tne counsel

of the parties have also agreed that the matter be

J. is posu o .V r r na11y af t e r ne ar ing .

• o , J ,
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6. ^carding tha claim of Irons f.? r T ..s , of the

applicant, it is not dispute-.", by the applicant that at

th:-^ t;i:ne •,-,-n3 a he retired fro.n active servicej he was

living at his horaa at A-=wari. The applicant in the

rejoin-ier has stated that tho applicant's farnil> had

migrated from present rakistan in the year 1947. The

applicant has been allotted accommodation at ^Cev.- --^elhi

Vide le-tter dat-ed 13.iC.1938 issued by '/irat Cooperative

•jroup .-o':sing '-jociety Limited, but the accom:nod>^tion

ivas delivered in -'•ay, 1990. It is stated by the

to- get 1
applicant that he could ma.nage '̂his house st >Civ.' Delhi

only after the applicant received the rstirenent benefits

as it v.;3s not possible for the applicant to purcnase

'ni'> house jor v/ani, of money, Ihe applicant re-tired

froG service on 31.3.1988, Under ths £xt an':. Transfer .-dlo-ance
idirca'. ar dt. 4.12.1980

Grant / , the applicant has prayed only for the

amount wn.i.ch he spent to join nis family at the hcrae-tov/n

aft-r retirement. In tne case of tne appiicarrt., a^.cordmg

to his ov,-n showing, the applicant is Ii^/lny 20 ;<as . of

the place of his posting. The Circular >b ji-70;

^^-28/6 dt .4.-12-80, :-.a 7916 .c iii/73 Ta/ dt.20-4-79 -.A 7276;

provides

Iransxer Al !.o- ance (T ransfor Orant) (i) It is
au-nisbible to all clashes of rly . servants in all

* » »
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eventualities involving transfer ^2.g. iTomotion

c-amotion or sim-la tr nsfar; except transfer on

o.nployse' 5 ov;n request provided :

(ij The transfer is not '.••-ithin the same

j-.unicipal area and

^^ ^J_Vo d c[I(3n -iS ot Z'e3 ncC" '

of residence' condition is fulfilie ' if in

the case of transf-r to e station aiore tnan

2.C km from the old st_-rbion the officer makes

sorr/e residential arrangements at the new

station even if he does not shift his family
to tne nev7 station even r'ayment of Transfer

allowance should not be linked vlth vacation
of quarters at old station."

in view of tne clear instructions, the applicaiit could

not get any - to a place v.,-here he has shifted 2 years

afte,; retirement.

7. -iegaruing Lhe deduction of the sum of ds.2, CCO/- from

the of the applicant and maintaining a balance'

of recovery -of Rs.2,C3C/» from hJ.m, the respondents

appear to have proceeded under para-323 of the Manual

or the Rap^l';/ay i-ension iiules, 1950. The learned coansel

for the respondents has filid copy of the ...emo dated

4.12.1939 Showing recovery of ^5 .3JO/- from the settlement

nues oi xhe applicant and anotner recovery of ds.3,7c.C/~

c-s per ,..6mo dated 5.12.1990 (Ai-mexure-R l to A 3j. The

total amount, therefore, according to the respondents come

to As ,3, /00-ras .330=ls .4, 03C'. The learned coun<-.el for

the applicant has pointed out the letter dt. 21.5,1991

issu-d by wrC, -^iirsa to jPG Settlement, northern, .lailvvay,

. . .7 .,
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Bikjner rorariing a parcel fro:n oirse to

3hai3ijna '.vherein j.t has b;e , written thjt no bundle

of ruccs L:>athsr has oaen issued from Sirsa ^lail'-'ay

Station. The l.-:-arned counsel for the applicc.nt has

also recGrred to the judgement given by -

dyd3.:;abad flench in the case of Vo nhate s\.'ara -lao /s.

•Jnion of inf.ia o. Others, -eported in 1990 (3)

p-330 v-'-.-vTj. 1 he ..yderabad iencn of the Centr-al

•idininistrative Triounal held that recovery for loss

cauaed to OovGrnrr.eat beinr; a penalty cannot be inade

v/ithcut holding a proper e nquiry . 3van para-323 of

the f'anuai of the ilailv;ay ±^e;iSion Ilul^s, 1950

the amount c;ue on account of losses caused to the
I

ocv": rn'.ient as a riSalt of negligsnce of fraud on

tne part oi tne .''i.arli,;ay servant v/hile on service

cannot be recovcred. a-era-323 of the Manual of the

^iaiiv/ay rens ion rlules, l-,jb(-. is reproduced belo'.v'

ciues irom oens .i.onarY' oore

^Zo (i; •'"i-clairn against tne ilailv/ay servanit May
b3 on account of one or tne oth^r of the foi Iodine

(aj losses (.including snort cdlection in freight
charges shortage in stores; causes to the

Oovernrent as a result of negl_gence or fraud
on the part of tiie Railv.ay servant ivhile he
was in s:?rvice ;

• (b oth-r Govern:nent dues such 13 ov rpay-nent o
account of pav an.,i allov;anc ?s, or adndtted
a'lc, obvious eiu'-^s Such as n.ju "3 r-^-nt, rc-t
C' f . _ j - i (5 ^ir anee i- re i ue, 0ut st an.d i na
advance, etc.;

non~Ooi/e rnrrr^nt lues.

.. .3 . . .
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(ii; ^lecov..^ry from racumrig pep.sions -js also cc:"muted
value thareof, ivhich are governed oy the r'ensi-^ns

.vet, io7i, can ba raade only in terms of Para 315:
acc:, dingly, a recov.ry'of only item {a, may be
made frcu! these p?:ovided the ccnditions laid doV'/n in

para 31b ace fulf illed . A ;recoy:^ry on account of
item (a; v'nich cannot be made in terms of para 315

and any recover^'- on account of items (b) and (c),
cannot be made from these even with the conserit of

the 'i-lailvvay servant. The" arnouo-t due on account of

item (a) which cannot be recovered, from these

and/or on account of item (bj, can, hov\ev:;r, be

re covered from ordinary/te rminal/de ath/de ath-cum-

retirement gratuity which are not subject to the

Pensions act, 1871. It is permissible to make

re co ve ry o f Go ve r rime nt due s f rom the o rd i nary/

terminal/death/de ath-cum-ret ire merTt gcatuity due even
ivithout obtaining his conserit or I'lthout obtaining the

con-.ant of the members of his family in the case of
a de ce a se d Ha i Iv/ay s e rv ant.

(iii) Sanction to pensicnary :.enefits should not be
delayed'pending re cowry of any outstanding Government
dues . _f at the time of sanction any dues re m, ain.
unassessed and unrealised, the following covrses

should pe adopted:-

(a) in respect of the dues as mentioned in i+i•' te m [.a j

casn :epc3it

may be taken from the

o f s ub-p ara (i j abo ve—a s ;,;i car-le'

3 a 1i ay 5e r vant o r o n1y
such portion of the de atn-cu-i-retireme nt gratuity
as may oe considered sufficient may oe '-^eld
over till the outstanding ^ues are as^-ssej
and adjusted.

lb) in r.spect oi" the dues as mentioned in item {b)
Oi-- sub-para (i; above"(i) The retiring :lailvvav •
o'-?-j; 1may oe as ;ed to turnish a \surety of a
Suitable permanent dailv/ay servant. the

ure-cy f.jrnishod by him is found acceptacie, +h
; 1

pension or g:r.,t'.:ity or his last

pay

payment of hi

claim for pay

certi.ficatG shouli not be v;itbheld.
cj.aim lor pay, etc., and tbe issue of last
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Tho Gur-ty snoul.- bo raqoire

rorm AC.22.

{2j i..' the retiring ra:.iv;ay3 ssrv^.v;: is le or

ufTA'illing to furnish a suroty, then actxon

shu:,;lc oo tn.-:en-35 in- (a; of

above .

xo oona

:his suo-para

(3 j Tho authority sanctioning psnsion i;: . aca case
shall be competent to accopt tho surety bond

in --orrn i'^o.22 on bahalf of the i-r-i s ident.

(c) . in rospect of the Juas as mentioned i.i itov. (c'

of sub-para (i; a .ova--«uasi 00vornmsnt an.'. ,io;i~
^ovarnaent Jiuas, such as amoun:s payable by a
ri.ail\';ay servant to Consun-.a r '-^o-op:: rit iA/e bccietios/
Consunier •..•re;iit Societies or the cuo spay able to an
au L,o no no i!3 orcjai^iaat-on oy a -"i-all'-'.'ay serva.'it \'.nil8
on deputL'tion rna; be recovered from tha aeath-cui?!-

retire.nent gratuity which has beccniG payaola to the
rex^.ring -i.3il\A-ay servant provided he gives r^is
consent icr ooing so in v/ritiivg to the ad'ainistrat,

(iv) in ail cases referred to in (a)' and (b ) of s.io-para (i/
j.L .Lo ^jes.i.ra i.e uhat. "ch.e ainounts '.v'.iich. t'a.e re'i:irincj

X Aailv^ay servants are asteci to deposit or tnos ^aich are
ivithhGl:. from the gratuity payable to the^ are not
Oispioportionav.ely large c.no that such amoanis are not
'•rtineld or the-sureties furnished are not bon.nl over
fo_ lo-5 pe rj-ouo . To tna'c end tne follov/ing
principles snould be ooser^^ed by all the concerned
autnorities

Uc; J •-'̂ '-''•^si-c to oe taaen or tne ainount of
gaat-dty to ee v/ithhcld should not exceed the
-stimated amount of the out st andi r'o du-^s -i---
2= p--.t

possiolo uo estimate 'Jne approximate amount
recoverable from the ret.ired c-^ +,
J r , . — V ^ i J O I K..-

0-. ^.10 .jor^ion 01 rj/r-'cuitv to
oe ^•u.•chheld she .Id oe limited to iC per cent of the

- —--cuav.rer_reme.vt gr.taity or :is.i,LOc,
—hover is less. '

1
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i,b i ifiori::; sno::id bG rnade l:o assoss and aJ.,iu3t .the

ra cov;^ r d;-'G ivithl/; a p7rio'J cf 3 ;no rths frcnn

date o5 r;-'tir3~Gr:t of the dailv/ay servant

co-'icornsd. la any case, it should ae p.:ss'.r;iad

that't'^ere is no cl"ai.T! against 3 rlailvvay 5erv.^nt

iJ none is .-nade aft:?r his ratirori^ent withifi the

03 ricd i ic3ted bQiov;.

la months, if comiisrcial •debits are involved; and

6 'Tioriths, if concerned de_ts are not invaived.

in respect of dues on account of rent etc., of
dov: rn.ivint accoaaodatibn, the period of lb months/
a months shall reckon from the date of retirer^nt

of the employee or tne date of vacation of the

•-ov rn-Tisnt accoraiaodation, wnichever is later.

.-^.ftar the lapse of this period tne cash deposit or
surety or gratuity withheld for bovernaent :hjes

V'ili be released, iiov-.ever, the dues themselves

will not lapse and will be recovarable through
legal procedure,

i\bxe 1he time iiaiit of 15 months and 6 months referred

to above s^all not apply to cases v/ne re f irialis ation

of outstanain' dues is Jelayed by eaployee's own

action i.e. litigation launched against the

bovernment etc.

(c) In order toensure tnat difficulti-js do not arise iri

obs-^rving tn.e proceaure inuicated in sub-clause ib)

above, action should be taken in 'the follov/ing
directions

(i) ever,, dailway servant sno'.:ld be informed of the
outstanding Government dues (except d-o rvo rcial
debts; o ice a year -ithin three mo.'iths of the

close of the financial year;

(2} it should be brought to the notice of all
">.ailivay servants that it '.vould oe in their

oivn interest to vacate the Governrno.it

ac co mmc at ion immediately aft'sr tneir

r ea1re me rit as an.y delay in vacating tne same,
I'c'Su-ut in do1 aj's in seaalemena cl" taeir pensions

• • . ii . , •
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:.n tha ca35 of employess in occupation of

accornmo Vition, the applic^-tion for tho is^u-; of

' -jarnand -.:::ti icjte' froJ! the Directorate of Estates

sho'jld be sent to the Directora.-G one year befor'.; th&
da'to of rot ire-,-DO nt of tho eaiployoe concerned.

^ (3) 5::eps should be ta!:en to sae thjt tnera is no loss
to '--io VG rnTient on accountof negligsncQ on. ths part
or the ox. ici.als co.ic:>rned v-ith intimating and
prograsSj.ny oi donan'-S . 1 ha officials coiicerned

shall bs liable to disciplinary action in not assassin;
the ciovernment dues in time and the quest ion v;hat r
the recovary of the irrocovorable amount should

ba v.-aivad or the recovery mado from the off.'.cials
neld rsponsio j-O xor not assessing the ulovo r.ninc nt

./ 'lu-^s in tifiia should be considered on raerits .

W/ rara 313 cannot be utilized fo recover any anount on acco :n1
of items (a), (bj and (c; of clause (i] froa; any
pensior;3ry benet its of s ^'Silway servant. The failure
or refusal of a d-ailway servanit to ,Tiake gOjOd any
pecuniary loss suffered by the •-30vernment/3ovorn-ent
dues/.10n.~GoV2 rnme nt dues cannot also be dee-ied tc be
::iis CO iduct within the :neaninq of H.ule 319.

(vij As soon as proceedings of the nature referred tc in
dule 315 are instituted, tne authority v.'hich institutes
the ,_,rcceedin s snoula without delay intimate the
fact to the Accounts . Of ficer .

o. inus in vicv; o: tne above cited authority, it is ov-idont

that a racovory anioants to puiisniiient V'-ithin the meaninq of

Hule 6(3; of the riailway Servants (D a. Aulcs and can be
afterreG-o..ered only after notice and^nolding an 6n.;uiry in

ac cor.I a.ice ;v..-cn tne/Jiscipiirs • and Appe al i-iules, 1963. Thus

of the applicant tnat witnholdinM of tno terniinal nenefits

duo to tne aoDliu.<nt is ii!;. 30 o-. ,
^ ^ ^ --• •' ^ ci - r a nt- r::: O. OV _ ,-2V; ^ 0S

clearly been made out.

i



f

1.

\

•I'

g. The relief (iii) and (iv) have not been pressed before

the Bench and the matter has alreqdy been decided in favour

of the applicant by the grant of the claimed amount by the

respondents,

10, In vieu of the above discussion, the application is

partially alloud in asmuch as the claim of the applicant for

the payment of the Transfer Allouance arising out of the

retirement of the applicant and shifting to his ultimate

place of residence in May, 1990 to Delhi is rejected as the

applicant immediately after the date of retirement uas living

uithin a radius of 20 kms.from the place of posting as per

his recorded permanent address. Hou'euer, the claim , of the

applicant for refund of Rs.2,000/- illegally deducted by the

respondents is alloued uith the interest H '1\% till the date

of payment, being the amount of D.C.R.G. wrongfully withheld

frojn payment to the applicant by the respondents. The prayer

.for grant of relief (iii) and (iv) has become infructuous as

the same has already been meted out to the applicant by the

respondents. The respondents are directed to pay the amount

du€. as detailed above uithin a period of three months from the

date of receipt of the copy of the judgment. In the

circumstances, the parties to bear their oun costs.

h
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