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CENTRAL ADMNISTRATIVE TRIBUNAL ?[
SRINCIPAL BENCH, NEW DELKI

O.fNo.1780/50

New Dz1lhi, This the 24 h~Day of ODctober 1594

,Hon'bla shri Justice S,C.Mathur, Chairman

Hon'bla Shri P.T.Thiruuangadam,ﬂamber(&l

Shri K.L.Kapur o
Retired Dy.Chief Enginesr
Northern Railway

s/oc shri Ram Raksha Mal Kapur

" Lged 55 years,

R/o B=2/94, Safdarjung tnclave '
Néu Deléi.’ esohpplicant

By Shri R.K. Kamal,Advocate

Versus

Union of India through:

1. The Secretary
Railway Board .
Rail Bhavan, Rafi Marg
New Delhi.

2. The General Manager
Northern Rallway
Baroda House

New Oelhi - 1. ‘esR@spondents

- By 'shri ByK.Aggarwal, Advocate

L =

Hon'ble Shri P.T.Thiruyengadam,Member (A )
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1. The subject matter under chaliengs in‘this
application is ordér dated 26.7.1990 whereby the
applicant has besn retired from service,

2. / At fhe relevant time the applicant was working
as Dy.Chief Edgineer, Northern Railway, Thea
raspondents'issued the impugned order of the President

dated 26,7.1390 retiring the applicant from service .

‘uith effect from the date on which the order was

servad on him, It is the case of the applicant that
he rendered dedicated, honest and faithful service

through out his service carser., In recognition
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of his meritorious service, he was given out of turn
promotion from Grodp tc! to Group. 'BY and from Group 'B*
to Group ‘AY, 'He aiso received a number of Agards

in appreciation of his donmendable service from the

" higher authorities. It is also alleged that the

out of turn prombtions and Awards received by the
applicant caused heart-burning among some of the
persons affected by acclerated pronotion of the
applicant. Accordlng to the applicant those persons
flled falge complaints against the appllcant Ulth a
view to tarnishing his image, It is stated thdt

the false complaints lodged by his advarsaries
against him has resulted in issuance of 2 Memos of
chgrge-sheets for major penalties. It is also
alleged that .the impugned order of compulsory \
retirement is not in public interest, but is a

short cut td iﬁpqss major penalty of compulsory
retirement without complying with ths proviéions of
Railway Service(Discipline and Appeal)Rules. The
i@p&gned order has thus bsenvpassed on ncn-existing
facts because the suspicionAéast upon the applicant's
integr;ty has not yet been'proued'to be well chnded
in the disciplinar& qnéuiry initiated againét him

and as such the same éannot be sustaeined,

3. Tha r@spondenté have opposed this épplicaticn.‘
It has been stated that the right to retire a Govermment ~
servant pré-maturhly is an absolute cone ana the

only require@ent is that there should be-a formation
o? Opiqion and in the present case the cpinion has.
been formed in public interest and the requirement

of the Rule has been strictly complied withjyas such
this apélication is not maintainable,

4, The lau’on the subgeit of compulsory retirement

[re-emphasised
has recently been. i ‘.“§- “ by Thair Lordships of

Hon'ble Supreme Court in the case of Baikuntha Nath
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Das & Anr.Us.Chief District Medical Officer, Baripada
reported in J7T 1992(2} SC 1 paged 299. The Hon'ble
Suprems rourt has 1a1d doyn the following parameters -
for judicial review in matters of compulsory retirement.
(i) An order of compulsory retirement is not
a punishment., It implies no Stigmé nor any
suggestion of misbehaviour,
(ii) The order has to be passed by the Govt on
forming the opinion that it is in the public
inferest»to retire a Govt servant compulsorily.
The order is passed on the subjective
satisfaction of the Govt,
(iii) ﬁrinciplas of natural justics havé no
place in the context of an order of compulsory
retiremsant. This does not mean that judicial
scrubiny is excluded altogether., while the
High Court or this éourt would not examine the
matter as an appellate court, they may interfere
if they are satisfied that the order is
pagsed (a) malafide or'(b) that it is.basad on
no evidence or (c) that it is arbitrary in
'tha sense that ho reascnable person would form
the requisite opinion on the given materigl;
in short; if it is found to be perverse_order;
{(iv) The Government(or the Revieu Committes,

as the case may be} shall have to considsr the

entire recard of service before taking a decigion
in the matter of course attaching more
importance tc record of and performance during?
the later years; The rccnrd to be so consxderad
'wou 1d naturally include thn entries in the
confidentlal records/character rells, both

favourable and adverse. If a Gevt servant

is promoted to a higher post notwithstanding

the adverse remarks, such remarks loge their
eood
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Isting, mere so, if the promotion is based

up on merit{selecticn} and not ugon seniority.

(v} An order of compulscry retirement is not

liable to be guashed by a Court mersly on '

the showing that while passing it uncommuni-

cated adverse rematks uefe also taken into

consideration., That circumstance: by

itself cannot be basis for interference.

Interfarence—is-permissibla only on the

grounds mentioned in {iii) above.
5, Ye now proceed tu examine the arguments advanced
by the learned counsel fer the applicant, in the
light of the lay laid down by Their'Lordships of
Hon'ble Supreme Court in the Baikuptha Nath Das &
Anr case, the relevant portion of which has been
extracted in the preceding paragraph for coenvenience
of refersnce. | |
G The learnéd ceungel for the applicant urged
that the detractors of the applicant have systematically
plannsd to aasé him out of service by filing false
complaint against him and getting the charge msmos
served upon him. The allegation of malafide is

general and vague. No details as to the perscons,

who were affected by the accelerated promotions

of tHe applicant have been given out in the (A,
There is no tangible material as ﬁay support, the
contention of the learned counsel for the applicant
that the 2 Charge 'lemos served upon the applicant
are the result of the machination of the adversaries
B6f the applicant. There is absalutely no ﬁaterial
from which a reasocnable inference of malafide could
be drawn. We, therefore, find no subsfance in the
argumsgnt of the learned counsal for the applicant
that the impugned order compulsorily retiring the

applicant is the outcome of malafide.
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7.  The learned counsel for the applicant argued that
the pre=-maturs retirement of the applicant is not in the
puﬁlic interest and t hat the same has bean resorted to
as a short cut to imposs penalty without complying with
the pnqéisions'of Discipline and Appeal Rules. It Wwa g
stated that at the time when the impugned order
was passed, iwo disciplinary procgedings werg pending
against the applicant. The respondents, it uas
submitte&, instead of completing thea disciplinary
pT ccesdings and.paséing'ordérs on the basis of the
the enguiry report, have hastened to pass the'impugned
order, Such action, in the circumstances, it was
arguad, is not'maintable. In sﬁpport'of this

argument, the lesarned counsel has relied on the

.instructions issued by the’department on 29.,11,.1976 -

ag well as the decision of the Hyderabad Bsnch of
thé Central Administrative Tribunal passed in 0.4,
No.25/89 reported in 1993(1) ATJ page 332, In the
said judgement, the Tribunal has hegld that the
recoursse to pre?mature retirement cannot be taken
as a short=-cut to disciplinary proceedings., $o far
the principles laid down in the decision relisd by
the lea:ned counsel for the applicant is concerned,
it is not in dispute, Thié ptinciple, however,
has no applicatién to the facts of the case under
consideration.- In case relied upan by the learned
counsel for the applicant, the report of the revisw
committes was before the Tribunal. It was after
perusing the remarks reﬁorded_in the report of the
reviesw committes, thel'Tribunal came to fhe conclusion
that the Screening Committee had taken recourse to
gasing him out under gg%J) as a short-cut to .

R

continuing disciplinary procesdings, In the case

unde i i ' : |
der Ronelderation, we have no material beforg ug

«eb/



)/

-5- |
to show that the impugned arder has been'paséed as
a short cut to impose major penalty of compulsory
retirément.' The reasons that wsighed in the mind
of the compstent authority for arriving at the decision
to compulsarily retirs the applicént are discussed
in the latter‘paragraﬁﬁa. e also note that the
departmental proceedings initiated against the
applicant'have not been closed after the retireﬁeht
of £he apﬁlicant.
8. - It was next argued by the. learned counssl for
the applicant that‘the'impugned order 1s based on
non-existing facts in as much as the suspicion cast
upon his integrity has not yet bean éstablieyod in
the disciplinary proceedings initiated against him,
It was also argued that there is absolutsly ﬁothing
against the applicant in his service record as
may indicate that the applit:;ant has become a
Oead=yood and as such his contiunance in servics
is not in the publis interest. In support of his
arguﬁent, he has drawn our atténtion to para 4,1
of the 0.A, wherein deatails 6? achievements of
the appiicant have been enumera;ed, The respondeﬁts
have not disputed the Facts contained in para 4,1
of the 0.A with regard to the award, merit cerificate,
grant of advance incré@ent, etc. to the applicant

Gv\,l. 6‘.{‘4‘{ J

by different officials. In 1969 adverse remarks

A
to the effect "If he appfies his mind, he can

produce desired result" were communicated. There is
thus nothing efficiéncy-uise advefsa against the
applicant,

9, 3'€$ﬁe respondnts broduced tﬁe fila'relating to

thg proceedings of the ﬁevieu Committes for ou:'
perusal. On perusal we note that the applicant has bean

pre-maturaly retirad on the ground of his integrity

eeed
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being doubtful. At pags 14 of the noting sids of the

?

relevant Fila# napely E(B)I-89/SR-10/39 on tha

A
- e .

subject "Review under rule 2046(h)-R II Shri K. L.

p"DOt oo-ooa;vo'o.coo" it is -menticﬂ.d that the -

aﬁplicahé's uigiignce'reco:d turned bad only afterwards.

- (?.a. after 1986-8ﬂ.l.ﬂ large number of csses{7 in
'number) had cd;E'Up;ggainst the appligant by
July 1990. -It was noted that in tuo cases disciplindry
actiocn for major panélty had - baen initiated ip,'
May/July 19€§.;ﬂf the famaining five casés‘uhera
investigations had cnmmencédJin Four cases the
the inuestigafions had been completed. From gﬁcngst
these 4 cases where the inJéstigation had been _
completed only one caée was Elosad énd in fhe cther
cases soms acticn was taken/béQng taken like bringing
the lapses to the\notice of the applican%;by issuing
‘warning, After ndting the above position it was
guoted" In retrospect, it would appear that the
o?ficef, despite his outstandinéf&ﬁiligigg fiad a
proclovity to bs corrupt and, uhile'ha,had sar lier
succeedsd covering his tracks yat he codld not do so
during the subsequent years once'the vigilance and
CBI started pursuing the cases relentlessly®.
1a. In view of the ébove, Qe do not agrse with the
contention of thes learned coun#el for the applicant
‘that the decision to retire theuapplicant:ptgmhtureiy
was taken wrdngly since the two specific cases of |
mis—~conduct for which major penalty‘precséggngs have
been initiated.formed the méip greunds for such a
decision, |

1. A lot of stress was laid cn behalf of the

applicaqt on the principles laid doun with iegard to

subjsctiue‘satisﬂaction te tﬁe effact that

¥
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ugygn if one of the grounds or reasons which led to
the subjective satisfaction is non-existent or
mis-cnncieved‘eﬁlirrelevant the order would be
invalid".‘ In this context the orderé of Hon'ble
;SUpraﬁe Court. in Zora Singh Vs J.M. Tanden and
others(1971(3) SCC 834)and Duaraka Prasad Sahu
Vs State of Bihar and others (1975) 3 SCC 722
were referred to, -These citaticns are not
relevant to the application undsr gonsideration
where the subjective satisfacticn has been baged
on the congideration already.pointed out by us.
Even apart from this there is a later -order of
Hon'ble Supreme Court in State of UP Vs Chandra
Mohan Nigam reported in 1977 SCC (L&S) 535 where
the following pribciples specifically with referencs
to coﬂpﬁlsary retirement has been méntioned:.

nif oﬁa out of the several reascns on which
order of compulsbry retirement is based is
non-existent, the entire order is not
lisble to be struct down as invalid if

the order EQuld be eaw%ullzf passed

on the .basis of remaining reasons,"

12, The learned counsel for tﬁo.réspondents ar gued

that the pondency of the disciplifary proceedings
need not be a bar to the anokatzon of the rula

regarding cnmpulosry ratirament. He: refsrred to

- the obssrvatlon of Hyderabad Bench oF this

Tribunnl's order in Or. A Upendra Rao Vs Director
RLL reported in 1989(4)(CAT) SLJ 115. It has been

'abserued that sc long as other:magepiél is avdilable
befora the. revieuw cammittee pendlng dlsclpllnaty
action nesd not be a bar.

Semedholk
13. We note that a snnllar question camg up for:

. consideration befors Thelr Lordships of Hon'ble

Supreme gourt in Unicn of India and others Vs
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Dulal Dutt page 406. The Calcutta Bench of thls
fribunal haé'sef as?de the order or campulsory
retirement of the respondent; Shri Dulsl Dutt,
In the said case, the high:levsl review committes
héd unanimously redonmended. the retention of the
applicant'firstly'becausa his performance record
hael been guite good and secondly because fhe;e was
no proven vigilance cése‘laading to punishment, Thnersfore,:
the committee was of the cpinion that the outcome of
the more ssriocus case ﬁou pending against him‘shpuld
be awaited, The Review Committeé was of the Opinion
that the dlscxpllnary proceedings sterted against
the appllcant from the v1gilanca angle should first
be completed before any action is taken, The
co&petant avthority, however, did not agree with
tha'recommsndation of the Review Commitéee for
the'getnntion of the applicant and accordingly
ordared that he should bé removed from service.
The SC reversed the judgement of the Administrative'
Tribunal and upheld the order of compﬁlscry
ratirementupassed'in the said case. and held that the
subjéééive_satisféction of the competent authority
cannot be questioned. | |
14. The final argument of the learned counsel for
the applicant based on the recommendaticn of the
rauiow canmittee Qas that no nexus had been establisnhed
witn the recommendation to publie interest whigh the
;ecommendatian was supposed to cater for. Sufflc. it
to say that the subjsct matter of the entlra file is
uith regard to the invokation of the said rule which

operates only for serving the public interest,

. 00-.9'
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* The order of termination clearly spallsg-out tnat the

compulsory retirement wds bsing effected in publicg
inta:ast.
1S5, In viey of the above, the 0OA is dismissed.

There shall be no order as tao costé.
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(P. T, THIRUVENGADAR ) | (5. C.MATHUR)"
Member(A) . . ' -Chairman
LCP



