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IN THE CENTRAL ADMINISTRATIVE TRIBUMAL
PRINCIPAL BENCH

NEW DELHI
Xk ¥

D.A.No. 1764/90. | Date of decision_17.5.94.
HON'BLE SHRI N.V. KRISHNAN, VICE-CHAIRMAN (A} -
HON'BLE SHRI BeS.. HEGDE, MEMBER (JUDICIAL)

Shri M.M, Aggaruwal,

Ex=Joint Baneral Manager,

Ordinance Factory, Moradnagar.

..Rfo Gr.No. I/II/IV U.P.H.C.

Sector 30, NOIDA-201303. " ees Applicant

(By Advocats Shri R,P. Dberci),
VBrsus

1. Unicn of India
(Through the Secretary,
Deptt. of Defence Production’ {Supplies) .
Ministry of Defence, South Block,
New Delhi-110 011,

2. The Chairman-cum=Director General
Ordinance Factory Board,
10-A, Auckland Road, . ‘
Calcutta-700001, . ees Respondents

(By Advocate Mrs. Raj Kumar; Chopra)

i

0_R_D_E_R
\

luHon’ble éhri é.S. Hegde, Nambe# (Judicial)_7

The applicant in this 0.A. is aggrieved by the
non-release of pension and other terminal bensfits, The
br;eF‘FactS of the case arg}lwét the applicant!h © joined
the Indian Ordinancs Factory Service on 15.4.1964 as
cré§§n1 Officer and he states thét he has completed 20
":yegfs of qualifying‘sarvice on 14.4.1984, In the year
1986, the aﬁplicant was transfered from from OFB Head—.

Quarters at Calcutta to Ordinancs Factory, Muradnagar

as Joint General Manager. He states that his posting in
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Muradnagar Factory was not liked by the Gene ral Man zge r
of the Factory and he recommended cancellation of the

pvos'ting order., He worked in the Muradnagar Factory

A

for a period of two yéars\and on .28,9.88, he was

again transferred from Muradnagar to Metal and steel
Fac tory Ishapur(u‘xb st Bengal). As against the aforesaid
transfer order, the aple.Cant submitted a mpmsentailon
(4nn.II) dated 3.10.1988 to Respondent No.2 against
his tranéfer and requested that in ,cése the transfer
-was to be made, the applicant could be posted either
'Ordin'ance Factory Gell at N-ew D‘elﬁi or any one of the
nine o‘ther"%e stablishments of Oﬂinmce Fectories in

the State of Uttar Pradesh. In that represe n’cdtlon,

he has further stated that if his request for posting
in any of the mentioned places is not acceded ‘he would
be 1eft with no other altematlve but i:o seek voluntary
retlrement. He also annexed with the rePresentatlon

a letter dated 3.1C,1988 addressed to the President

of India seeking \foluntary retixemehte However, the

~-q)pllCan’t \m.thdr@w the offer of voluntary ret:.n:ment

vide his Yetter dated 21.11.1988(Aan.B-1) vhich nequest

/’

has b_een accepted by the Bespondnts. _'Ihe appllc ant has

_been further told to go on transfer to Calcutta vice

Re spondent®s letier dated 21.12.1988 once ‘again. ~gain
the agpplicant made a representation to the President

of Indiaz vid his letter dated 1.5.1989(Ann,III )
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through the Chairman, Ordinance Factory Board wherein

he ag.ain repe ated his earlier request for modification

" of the transfer order and stated that if the respondents

are not aFle to aocommodate him in the matter, he would ot

be able to continue further. He, therefore, sought

retirement from service on ‘acoount of above reasons/
family consideration and requested that this letter
may ﬁe treated as a ‘formd notice .‘ as per rules. In

this connection, he addressed a letter to the Ghaiman
aﬁd Director General, Ordi\nance Factory vide' his letter
dated 26.8.89 (mn IV) 'stating that the notice period of

3 months of voluntary retirement expired on 31.7.89 and

AN

no communic ation had been received from the authorities ;

as -such his woluntary retirement became effective w.e.f.

.31.7.39. Accordingly, he réque s"oed\ the competent authority

to release the retirement benefits i.e. pension, commutation

pension, gratuity etc. -

2. | The zespondEﬁts vide théir letter dated
29.8. 89(Ann.V) in reply 1o hls earlier representation
dated 1.5.,1989 agam re:tterated that he sho uld report
to Gene ral Manager, Metal_ and Steel Factory,Ishapur as
already ordered. His reque st" for Qoluntary re‘cjirement
v;,vas~a cond::Ltional. one a\ma, the re fo re, cannot be considered* .
In case, the applicant still desired to seek voluntary
retirement, he may submitA fresh notice ;foz_' véluntary
retiremnt mthout any pre-COndJ.tlon . This was reiterated
in the letter dated 18, 12.89(Ann VII) in reply to the

!

Ann IV letter of the gpplicant. Pursuant to this reply
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of the respondents, the spplicant vide his letter

~dated 1,1.90 (4nn.VIIL) submitted a notice for voluntary

retirement from service under Rule 48-A of GCS(Pension)

) K (-.Qim ol }Q
Rule's, 1972, This was enclosed to a letter/to the

Chairman, Ordinance Factory Board who was requested to

get i't\aCCEp'b?d. It was also added that -this was |

without prejudice to his eérlier reque-st/application.
The first BSSpondent ( i.e. Depa:tment of De_fence‘

Broduc tion Suppliés‘ ) vide letter dafed Bdth Mafch,1199o,'.
informed the applicant that his ;appliCation dated 1,1,90
seéking‘volunfary retirement had been feceived on 2.2.90
and as such notice period muid start from that date
{aon.1) . In pursuance of that, the goplicant vide his |
letter dated 30,4,90(Anne xure-XI) to the Chaifman- ana
Director General, Or:-di‘nance Factory pointed\{out that
notice period of 3 nbnths for vqluntary retirement

had expired l.ongl bAack treating:his notice period from
1.1,90 and as no F:_ommunic ation has -been received from

the - authorities regarding acceptance/rejection of his. ]

‘request the voluntary retirement became effective on

. expiry of that notice and requested for release of

: on25,6,% (Ann, XI1}
pension dues. He reiterated this request/with reference

to the aAnn.JI letter of first.mspondanjc\and pointed c;ut
that even taking 2na Re'b.,l990 as the c‘ommencemént :

of the notice, the volur{;(:‘ary retirement had become
efféctive from 15,90 'éxd hence he mquesﬁed for release

of pensionary benefits.
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3. v The applicant has also stated that a
N .
disciplinary proceeding has been initiated against

him on 8.5.89.

4, Since his request has not been acceded to
by the respondents, he prayed for the following

reliefsi=

A (i) To quash Memorandum No.l320/A/G
dated 29.5.89(Ann.V) issued by the
Re spondent No,2.

.. \ )
(i) To quash Memorandum No .l1320/A/G
~ dated 18.12.89(4nn .VII)issued
by Be spondent No,2.

(iii)  To quash Memorandum No.1320/A/G:
‘ dated 30.3.90{4nn~1) issued by
' Be gponcdent No.2 -

‘|UJ

Issue appropriate orders, directions
and /or instructions to .the
Re spondents tos-

\ (1) immedi ately sanc tion pension due to
the gpplicant consequent to his
voluntary retirement having become
effective w.e .f. 31,7.1989.

(ii) release other retiral benefits due to
the applicant i.e. gratuity, commutstion
of pension, provident fund, leave
sal ary, Group Insurance money etc.as
‘may be admissible to the aplicant
uncer the rules. '

(1i1) cancel the disciplinary proceed ings
s initi ated against the gplicen® and to
annul the order dated 24.7.90
(Aan.XVIII) regarding appointment of
enquiry authority and also to direct
the sald enquiry auﬁhority to stay
- all further proceedings in the said
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enquiry and to treat the matter as closed.
award interest @ 18% p.a. to the applicant
on the payments which had become due to

the gplicant and which heve been illegally
withheld for the period from which the same
became due till the date of actual payment.

0

5. . An ad'interim'order"ﬁvas issued oh. 30.9,50
_ . , \ w
staying the disciplinary proceedings. which has been contenres

until further orders on 13.11.50,

6. ‘ The Bespondents, in their reﬁly, stated that

i

the applic ént_' s transfer from Muradnagar to Ishabui‘ was

“in public intere st and he has drawn T.A. etC.,hbv.ever,

he did not join duty. The Respondent have taken the stand
that before submission of the notice to retire voluntarily,

they have framed a charge on 8,5.89 against the spplicant

and initiated a departmental enquiry uncer Rule 14 of the

CCS(CCA) Rules, 1965 which is at Annexure—Re2., Therefore,

accepting Wis wluntary retirement pending decision of the

-~

departmental proceedings does not arise. The appliCan‘t.

vide his application dated 1.1.90 again submitted a

‘conditional notice for wvoluntary retirement{Annexure IX

and VIII, page 44 and 43 of the application are relevant).

Since the notice was conditional one” and he had already

been informed vide letter'No.l320/A/G dated. 29.8.89 that

his request for voluntary retirsment being conditional -
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could not be considred, no action could be taken on
his notice, Aparf from this, dis;iplinary proceeding
uncer Rule 14 of CGS(CCA) Rules was also pending against
him and as suchhis."re_qﬁé st for woluntary re’;i‘ﬁment |
has not been accecEfl to and he was not allowed to

retire from service. _Since he has not retiregf from
service, questicn of payment of temminal benefits does

not arise. They further contenced that the OA is not

ten able .,

Te The le arned counsel for the applicant contends
that mncer Rl;lle 48-A of the Central Givil Service (Pension)
Rules, 1972 a Govermnment servant, who has completed 20
yeafs of quallfying service can seek voluntary retirement
by gi;rj_ng notice of not less than 3 months to the appointing
authority.bhere the Appeinting Authority doe,;, not refuse
to grant the permission before expiry of the pericd -
specified in the notice, thé retirement becomes effective
from the date of exp'iry of the savid pericd., It is not in
dispute that the applicant has completed 20 years
qualifying service. wnile dciding to not consider the
request dated -11.5.89 _of the applicent for voluntary
retirement (Ann,IIL) on the ground that it was conditicnal

as stated in the reply dated 29.8..89(«’-\nn.\l), the

Re sponcknts should have keen fully aware of the
departmental .proc'eedings already initiated as per‘
Memorandum of charges dated 8,5.89{fn.R:2). The

Re sponcents did not then state that voluntary retirement
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sought by the applicant coul—d not be consiéezed
on the further ground of pending of dparitmental
proceedings, In any case, in reply to the 4n, VIII
notice, it was open 1o the respondents to state
that pending disposal of the departmental enqguiry
proceedings, the request for voluntary retirement
canot be acceded to. He, therefore, prayed that
a decl aration be-given that the applicant is
®emd to have retired w.e.f. 2.5.90 i.e.on the
expixry of 3 months from 2.2.90 on which date
Bespondents state that the mn.A,VIII notice was

received,

8. The learned counsel for the 12 spondents,
Mrs Raj 'Kumari'thopra, vehémEntly oppoéed the
various contentions of the applicant., It is
contendzd that the OA is ba‘rrEd by limitation.

The applicant was transferrsd by the order dated
28.9.38 («’mn.:A:.j. with rejoinder) He has filed the
O«hs on 28,8.90.8he pointed out that the applicant
had been transferred and he hadalso drawn' T.3. etc,
but did not join duty on transfer'. ¢ re fo re,
respondsnts have initia‘ted disciplinaery action
against him on 8.5,89(4nn.A.2) The present OA

is filed to escape ’;:he Consegquences of the
Departmental enquiry. Further, it is contended that
as the notice of voluntary retirement was a

conditional one, the same could not be
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considered for acceptance as is evident, from Awn.VII
letter dated 18,12.1989. Therefcre, the question of
payment of terminal bene fits does not arise she also
contends that if the prayers made in the 0A ( reproduced
in para 4 supra) are properly construed, the apolic ant-
will not be entitled to eny relief. The prayer

A(iii) is to quash the O .M. dated 30,3,90(An.A.l)

of thé re spendnts acknowledging receipt on 2.2.90

of the notice- of voluntary re-ﬁmmnt dated 1.1.90

{mn.VII)~ The learned counsel says she has no

objection to this prayer being allowed and she ...
ende¥ses the praYer. For, if the An.A.l O.M.

is quashed this OA has only to be dismissed
because there is no other proof of the service

of Ann,VILI notice on the respondents. She also
contends that no prayer hasbeen made for any

decl araton dout th:e deemed retirement and.

there fore, such an order may not be péssed.in any
caselvoluntary m‘tirémnt camot bé permitted when
a Departmental Enquiry is pending. Lastly, she
urged that the gpplicant cannot circumsent

the Departmental Enquiry proceedix;lgs. He has to
face the enquiry and he can only resort to soch
proceedings after the final order has been passad,
9 We have care fully perused the records and

considered the rival contentions,

10, The prayer for cancelling the Aan.R.2 O.M.
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initiated dbes not stand scrutiny. Therefore, this

prayer is rejected,

L. Before proceedigs further we vould like to
consi®r whether the prayers made regarding
voluntary retirement are basiccally sc & fective

as to render the OA itself meaningless.

12. Tbé.O.A.‘ was filed by the applicant himself
and not through counsel, 'By p,rayére‘a~ A{i) and A(ii)

he has sought to guash the memo dai_:ed 2’9.8.89 dated
Ann,.V and memo dated 1é.12.a9(mizu.vxl),'by which

the notice of voluntary retirement dafed_l.5.89
{Ann.III1) was not considered. The prayer Ann . A, (1ii)

to quash the O.M. dated 30.3.90{Ann.1) is to be
construed in the light of the appl'icm't's repe sentation
dated 25,5,9C {An,XI) \éa hepein he ventil ate his

grievance agaimst the An,l O.Me as followss=

% I had given the notice of seeking voluntary
retirement from service under Rule 48(A) of the
C.S.3. Pension Rules on Ist January,1990, This
notice of three months commenced w,e,f. 1.1,90
but however the date of commencement of the
notice was-arbitrarily decided by the Department
to be nd Fbruary 199C vide OB acknowladgemehit
No. 1350/A/G dated 30.30,90,% ‘

The reliefs sought under A (i) and B {ii) make it clear
that his grievance is about not giving effect to

voluntary retirement as requested by his,

13, In the light of the foregoing, the question for

consideration is whether the goplicant has a right to

a declaration that he is deémed to have voluntarily retired

from 2,5,90 and if so what are the censequences thereof,
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14.- It istrue that the first notice dated 1l.%.39
(Ann A III) seelking voluntary retirement was a conditionmal
one, Tﬁexe'fore, the respondents could not accept the
conditional notice. ‘The appl'ic st was infomed accordingly
by the 'Anﬁ.\f letter and told that in case he still desired
to s2ek volAuntary retin":ment- he should submit a fresh
noiice without preconditions. He then submitted the

mn.VIiIInotice dated 1,1,90. That reads as follows:i-
% The Honourable President of India, o
# New Delhi-l100LL
Throughs: Proper Channel,

Subjecti- Voluntary retirement under Central
Civil Service(Pension) Rules,

Honoursble Sir,

I seek voluntary retirement from service
wmer Central Civil Service(Peaion)Bules (Rul es=48=A)
on account of family consideration/circumstances,
This may kindly be treated as formal notice of three
months,

I shall be grateful if this.is aceepted earlie
than the prescribped/stipul ated ncotice period as a
special case,” -

We are satisfied that this as an unconditional notice and
the responcents were bound to consider it under Rule 48-A
of the CCS{Pension) Rules, 1972. The secod respondent

acknowledged the notice by the letter dated 3C,3.9%0(4nn.I)

" stating that the notice hal been received in his office on

2.2,90 and as Such the 8 months period will start from that

date aad the matter was being taken up with the first

-respondent.Yet, admittedly, no reply has been sent to the

applicant {c this notice,
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15, The only defence put up is that a

memo randum of charges had been served on the

applicant by the OM.dated 8.5.89 and therefore,

N

“view that the imposition of the penalty of removal

it waé not necessary to give 'a reply to the
Ann.V notice dated 1.1.90 because request'for
wluntary retirement is not to be accepted when.

a govt.servant has been issued a memorandum of

charge s,

6. ¥ have consicered this plea; e notice

that t-hele are some cecisions of the Govt.cf India

in regard to Rule 48-A of the G.C.5. Pension Rules,

1972, Th\ese are reproduced at page 84 of 'the Swamy' S
Compil ztion 3Cth Editioﬁ. In the guidelines for
écceptance of -the:notice, it i; statEd."c‘hat'the
no‘tice unde 1;" Rule 48-A may be gene rally ‘.acceﬁted
excgpt where' disciplinaxry p;oceedings afé pending
‘against a Govt.servant fpr imposition of a major
penalty" and the disciplinary authority having
i‘egard to the circumstances o:f the c‘ase is»of the

or dismissal from service would be warranted in the

‘case.” However, it is further provided that" if it

is proposed to accept the ndice of voluntary retirement
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even in such cases, approval of the Minister incharge

.should be obtained in regard to Group'A' end Grou'B*

Govt;sei*\)ahts and of the He gd of the department in
the case of Group'C! and Group ‘D' Govt,servants,™
In the circumstances, the pendency of a disciplinary
pljoceeding is not an absolute bar in acceptimgthe
notice of retirement. In any case, the disciplinary
authori‘ty was bound to consider whether the charges
imposed are of such a serious nature as to warrant
the ix;xposition of the penally of removal or dismissal
from service. In that case alone, the notice may not
be- accepted generally, Even in such- a case, if the
disciplinary authority so desires, the.matter can be
referred to the Minister inchsrge for aeceptance of
the‘notice of retirement, Therefore, in case the

notice was not proposed to be accepted on the ground

of pendency of the disciplinary proceedings, the

gpplicant should have been informed accordingly in

reply to the Anre xure-VILL notice sent b? him.
17. Admittedly; no reply l;ias been sntto
Anne xure VIII notice dated 1.1.96. Even the replies
to the earlier An,.II1I notice which wexe' sent aftez_;

the epartmental enquiry proceedings were initiated

)
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did not state that pemmission to retire voluntarily

was beiny refused as a Departmental Enguiry is

pending, In the Circumstances, the applicaht is
entifled to the benefit of thé proviso to Rule 48-4A
of the C-C-So Pension Ruie S, 1§72 viz, that the
retiremnt hasbecome‘ é.ffec’cive from the d.ate of the

expiry of the period of thres months for which notice

hed been. givenby the Anne xure’ VIIIlette r dated 1.1, 90.

Hotice had been received on 2;2.90(An.n.I},-‘ and,
théze.fore, £he périod of three calender months would
end on L,5,90, In the circumsfénces, the aplicant
is entitled to a declaration thaf he has vqlmtarily
retired unaer rule 48-A of the CCS Pension Rule s,

-1-972 \Noeo\fo 205090; .

18, For the foregoing reasons, we are of the
wiew that the main prayer made in the 0.A. has to be
allowed and ac cordingly we dispose of this OA with the

following daclaration/directions/and ordrs,

i)y e declare that the applicant shall pe
deemed to have voluntarily retired from
service w.el.f. 2.5.90 unde r the provisions
of Bule 48-4 of the C.C.S. Pension Ryle s,
1972 and that, thersfore, he is entitled to
Pensionary bemefits on that basis,
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iv)

(B.S. Heéde)'
Member(J)

ordker as to costs.

by
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As a disciplinary proceeding is pending agalnst
the applicant, the benefit of provisional pension
shall be granted to him in accordance with the
provisions of rule 9 and rule 69 of the C.L,5.
Pension Rules within three months from the date
of receipt of this order.

The prayer o gquash the disciplinary proceeding
is dismissed and thzrefore, the interim order is
vac ated, The respondents are directeu to complete
the disciplinary proceedings as sxpeditiously

as possible.

~

4 : : ) .
The O.A. is partly allowed, as above, with no

(4

UZ/(WJ”./Q

V.Kri shnan)

%/}»A/

Vice Cheirman(.4)

Camp: New Delhi
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