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In this application Shri Rajbir Singh,

dismissed censtabla, Delhi Palica, has impugned his

dismissal ardar dated 1,6,85 (Annexura P-1) and tha

appellate erder dated 22«8.85 (Annexura P-»7) rejecting

his appeal, and has prayed far rainstajtetnant in service

with back wages and interest therean. He has a Is a

impugned Rules I6(iii) & (iv) Delhi Palica (P&A) Rules

as being arbitrary, unreasenable and ultra vires

Articl*- 14 af tha Canstitutian,

2, The applicant u)h© joined the Delhi Palice as a

censtabla an 14.6.58, was pracaaded against dapartmentally

en the charge dated 23.2.85 (Annexura P-.5)that while

pasted in tha Counter Espionage Section af the C.I.D./

Spl. Branch, he precaeded en 3 days Casual Leave u.a.f.

5.1.84 uith permissian to avail af Sunday 8.1.84. He uas

due back en 9.1.84, but did net rapart far duty,

consequently he was marked absent vide D.D. Entry Na. 18
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dated 9.1.84. On 19.1.84, 16.2.84, 3.3 . 84 and 15.3.84

he sent appllcatian/medical certificates issued from the

private docters of Bulandshahr and Paharganj, Delhi, but no

recemmendatian for medical rest was made by the Bulandshahr

dector for the peried 9.1.84 to 12.2.84. In respense

te the applicatian, the defaulter uas directad through

registered letters datid 28,2.84 and 7.3.84 ta rspart

ta the Superintendent af Palica, Bulandshahr immediately

far medical examinatian through th® Palica Surgeon,

but the applicant did net comply with these instructians

and the registered letters were received back undelivered

uiith the following rspart of the Postman.

"Pens liJala Bahar Gaya Hai, Gharutalan Na

Pata Nfihin Batlaya atah lilapis".

which shewed that the letter was net accepted by the

applicant's family at his directian. Tha applicant

finally resumed duty cjn 14.3.64 after absenting

himself far 65 days witheut seeking permissian af the

competent authority to avail the medical rest and

leave the Headquarters. The charge sheet further went

on to say that the applicant's preuieus racerd: shaws

that ha was a habitual absentee. lOn 19.2.83 he had

been remaved from service for unautherised absenca

from duty, but subsequently on appeal he was reinstated

WftSaf® 1,7.03 and the punishment was reduced to the

period of 5 years permanent ferfeitura of service.

Similarly, he was granted 30 days leave without pay for

unauthorised absence fram 21.10.03 te 20.11.83, and «n

9 previaus accasiens, the applicant had absented

himself, details of which wars mentioned in the

charge sheet.
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3, In th« Departmantal Enquiry, tha E.G. held

the applicant guilty af the chargo. Tentatively,

agreeing with the findings, the Disciplinary

authority aaked the applicant t* show cause why ha

should net be removed fr«m service. He submitted

his writtsn raply «n 21.5.35 and was alsa heard in

peraan by the Disciplinary Authority who confirmed

the penalty of dismissal, which was upheld In appeal.

The applicant's rsvisian petitiin address^ ta the
Comaiissianer af ,Palica . was rajectad'.tn ,

and his momarial addrasssd ta the Liaut. Gavamar,

Delhi was liScewisa rajectad m "9.

4, The first graund taken is that he was nat

supplied flj" the dacuments he had tskad far, and was

neither given tima to submit his written defence, nar

was he asked whether he wanted ta produce any

j^i&jdenca in defence. The respandents in thair

raply hava stated that copies af wAr relevant

documsnta requBstod by the applicant in his applicatian

dated 4.9.84 was given ta him under araper receipt.

Copies af documents censidered nat reli^ivant was nat

supplied, and he was given full appartunity ta

preduca his defence. There is no specific denial
.•V

tafhia assertian in the rejainder. The applicant

has nat indicated which particular dacufn3nt(s) were

denied te him uihich prejudiced him in his defence.

As mentianed abava, the gravamen af the charge is

that tha applicant was unautharisedly absent fram duty

fram 9.1*64 ta 14.3.84* The applicant dues nat deny

he was absent frsm duty. His defenca is that he

ceuld nat repart fer duty because he was unuell, and he

sent applicatians/medical certificates issued jjy
docters fram Bulandshahr (U.P.) and Paharganj, Delhi.
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Thesa certificates are frem private doctars and

furthermare flSit the private doc tar in Bulandshahr

did nat recammend medical rest ta tha applicant far the

periad 9.1.84 ta 12*2«84. If the applicant

iDsra sa unuiall as to be Unabla ta attend duty, ha has

failed ta explain uhy ha did nat repart ta the palice hospita:

ar ta the cancemed dispensary* The

has carrectly psinted aut that if tia defaulter cauld

came ta Delhi and ^tain a medical, certificate

racammanding medical xadt'framca privata dectar in
\

Paharganj^and later aven frem the Ram Nviahat Lahia

Haspital ba cauld easily hava raparted ta tha Palica

Haspital ar ta the cancemad C«G«H«S« dispensary far

treatment, but ha failed ta da ss. Hence na iC^enc.
cauld be givan ta the medical certificates issued by the

private dsctars and further mora, inspita af being

specifically directed ta rapart ta the S^P*, Bulandshahr

far medical examinatian. by the Palice Surgean, he did

nat camply with Wiase instructiana, Tha applic»it has nat

specified which particular dacum8nt(s) uera denied ta him

yhich prejudiced him in his defence in respect of this

aspect, uhich jnstedsd is the gravamen of the cha3rgs«

Further mare, it is claar that the applicant luas givan

full appartunity ta praduco his defence, and defence

uiitnasses were: indeed ekamined. Hence this ground fails.

5, The next ground taken is that the E.O, uias

wrong in helding that merely because the applicant was

not present at his residence when the pastman came

with the registered letter and the same was net

accepted by his famUy, was at the instance ef the

applicant. The fact that the applicant admits that ha was
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'present at his rosidsnc# when the postman pame with th«

iBtter itself j^ally uieakens his calim^that he uas s«
unwell that he ceuld net rejein duty after vailing ef the

C,L» If indeed he were sq ill* he has not satisfacterily

explained why he was not found in his residence# Hence

this greund also fails.

' 6. NextJ^, it hae been prayed that the allegatiens
I

are uague, because it io not disclosed whether the leave

applicatioTB^uhich admittedly were sent by the applicant^

were accepted or rejected. If rejected whether their

rejection was communicated to the applicant, Even if the

rejecticn of the leave applicatiens was net communicated

to the applicant, it did not entitle hira to abstain from duty.

It is well settled that leave is not a right but a

privilege, and no Govt. servant, much less a member of a

uniformed ferce such as the police^ posted in a «6sefcti».y;v/

section like the Counter Esp^age Section^can stay away
from duty month after month without authorisation,

nere despatch of a leave application with or without

medical certificate issued by private doctors did not

automatically entitle the applicant to anticipate its

approval and stay,away from duty. Till such time as

tljieileave was sanctiqnsd by tha competwit authority tha

applicant must be considered as ^sent from duty without

proper authorisation. Hence this ground also fails,

7, The n«xt ground taken is that the applicant's

previous record could not form the basis of any inquiry,

more particularly because after reinstatement from 1,7.83

and sanctien of leave for the period OctobeiwNovember, 63

any default stood cendonf^waived. It ie contended that the

inclusion of the applicant's alleged misconduct has
••fy-

prejudiced him. This ground is wholly without merit
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because as correctly pointed out by the irespondentsj

the spplicant's previous record was men-tisnad in ths

charqe sheet ib proy© that he was a hdaitual sbssntes •

and Rule I6(xi) Delhi Police (P&Pt) Rules specificglly

providas that whore a sever* punishmmt is prepesed to

be inflicted, by taking into account a defaulter's

prsijieus bad recard, such bad roctsrd shall form part ©f

the charge against hinij and ha shall be givi»n an

0pp©rtunity to defend himsel against the same as required

under rules,

8, Nsxtg^j it has been prayed that the applicsnt

u)as nttt provided tha opportunity to be represented

through another person; and no presenting officer was

appointed tc present ths departmBnts case. The

respondents have denied this in their r«ply. It is
1

noticed that these pless uere net taken by the applicant

either before the Disciplinary Authority or the '

appellate authorityj nor indeed before the

authority either^ This clearly appears; to bes^i^sa
Vlhd I) • f~

after thoughti hence rejected®^

^ icyriUi liA. i^U^iriu // c^imjV-f
9. The next ground advanced is that Ruins 16(i)

to (iu) Delhi Polic# (P&A) Rules are unreasonable,

invalid and violatiue of Article 14 of the Canstituticn.

It is argued that these Provisicns' are based on

analogous provisions of the Cr, P.C. but Rule 16{iu)

makes a substantial departure from the provision.

Thus under tha Cr.PC when th# accused pleads not guilty

to the charge ths is required to

suinmcn th» witnesses and giu« opportunity to the

accused te further cross examiner,tham, but under Rule

16(iv) Delhi Police (P&A) Rul«s, j^here the dflin^snt
denies the charges, he is called upon straight away te

produce his dBfence, uiithout further opportunity

being given to cross examine the PWs again which
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amounts te denial of the fullest opportunity to the

accused persons and the principlei of

natural justice^ This ground is wholly baseless because the

statiM of peraen accused of a crime in a criminal oase^is

wholly different from that of a person ficcused of

misconduct in a departmental prdceoding. The preponde^nce

and quality of evidenc* in a criminal case^where th«

offince has to be proved beyond all reasonable doubt is also

diffirent from that of a departmental proceeding^where

the balance ef psESshateifeiRg is sufficient t# establish
/(, U'/P^ ^ -t?

the misconduct of the dilin|teent. thto^
the sxistirtg prcacedure as prescribed under

Rule 16 Delhi Polic© (P&A) Rules gives ample opportunity

te any alleged defaulter to ba heanJ and defend hiinself

and appliis t© all members ®f the Delhi Police F®rc0
t u ha.

uhts form a tesa by the»»«sfea^. Hence it cannot be
iA'-/ -

, that these rules violate Art, 14 ef the Constitution

and hence this gcound is rejected.

10, The auxt ground taken is that the E.O's report

dees n®t contain the reasons^em which he has based his

findings. This argument has no force. In the light af the

evidence the E,D« has categerically held that the

applicant failed to give a»f»y plausible explanatien

fisr his absence'from 9.1.84 to 14.3,84 and if as claimed

by him^he was under treatment ef private doctors at

Bulandshahr and Pahargsnj, Delhi he could esily have gene

te either the Police Hospital or the cesncerned CGHS

Dispensary, The E..CIa has disbelieved the applicsnt*s

defence, and has noted that the applicant failed

to get permission ef the prescribed authority to avail

medical rest as required under's.O, III, Ths E^O's
\

repert is, therefore, a reasoned onej and this ground fails.
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11, Tho next ground taken is that the

disciplinary authority uas not impeueref; .ta-'delwgat# '

his power to the ef issuing of charg# sheet. This

ground is equally without merit because under Rule 16(4)

Delhi Pelice Rules it is the E,G, uh* is required ^

to frame the charges and call upw the delinquent

to anser them,

12, The next greund taken is that en subsequent

occasicn» t^e alleged periad for uhich the applicant had

not applied for leave has been treateil to be peried for

uhich leave without pay,has been sanctiansd, and in vi«tt ef

this positien n* cause for action remains against the

applicant. The applicant has not specified uihat these

^subsequent accasiens* uiare. In any case he absented

himself from dity fer the period 9.1,84 to 14,3,8i^ and

his explanatian that he ufas he unuell that he could not

report for duty for this period^has not been believed

by the respcndents^after uiighing the evidence for and

against him in the D#E»^and giving him full appertunity
A

to icfand hiceelf thislif. This finding cannot be said

to be ba^ed; an^evidence, or is arbitrary, pervaal^ er

malaf ide, ^QRplSkl with the applicants past record

af absence from duty, the respondents have inflicted

the impugned punishment. This ground therefare,

also fails,

13,- The next ground taken is that the E.O, and the

Disciplinary ^^uthority acted beyond the scope of the aurmiary

af allegation. In fact it is the charges centained

in the charge sheet uhich are more relevant, and the

charges against the applicant are asssitially that of

absence from duty without authorisation from 9.1,84 t©

14,3,84 ccbSpl^d with similar instances in the psst of
I

such dSlicjuence, BotKthe E,0, as well as the
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Disciplinary Authority have ccnfinsd th(Bwe/in>j

within the scope of the charg*#^and this ground fails.

14, The next grtund takan is that the evldenc® of

P,U) Dr. S, Das (and not Dr. S, Ali as mentioned in

paragraph 5 {m)j3f the ©A) should not have been

discarded by the E«lD» Evan if the ^b'idanca af

Dr. Sa Das is accept^ed in full, ha axaminBd tha
M

applicant fte only on 9.3.04 and faund him suffaring

from feuer and pain and acctrdingly racemmended 5 days rest

but that still dees net explain why tha applicant

ramainBd absent from duty fram 9.1,84 to 8,3,84

and if indaad he ware that ill, why he did nat gat

himself treated in the Palice Haspital or the csncernBd

CGHS Dispensary.

15, The next graund taken is that the irapugnad

arders af tha Disciplinary autharity and the appallata

autharity are not anee, A bara parusal af beth

tha arders makes it clear that this graund has ne

baa is ,

16. Lastly it has been argued that the actian takan

against the applicant is malafide and vindictive. It is

cantahded.that he was axtramaly sick and uas being

treated in haspital, and these raasens tiihich uara bayand

his central campellad him ta remain auay from duty.

' As has emerged fram tha discussians^

if the applicant indeed uare that such he has nat

explained satisfactorily hau and under uhat

. circumstances he uas auay fram his residence uhen

the pastman visited it uith the registered letter^

datad-^^^ '^ if indeed the applicant uare that

sick he has net explained satisfactorily hau he cauld

ceme ta Delhi and obtain a certificate fer mcdical

rest fram a private dacter in Paharganj and even from the

RI*1L Hospital but dild nat report either ta tha Palice
/

Hespital or ta his cancarned CGHS dispensary.
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Ne evidence produced by the applicant supports his case

that he was a# unujoll that for.roasens beycnd his centrtl

ha was unabl* tc perform his dutioa and evon roport to

th« Polico Sargoon for examination, when specifically

callod upon to dc so by the respondents. This

with his past record of absenco has invitsd tho

impugned punishment; which has bsorr ufiheld in appeal

with which we soo no ground roason to interfere

17, This application, therefore, fails and is

dismissed. No costs.

~//^\J
(Mrs, LAKSHPII SWA mi NATHAN) (S.R, AoIGE)

Member {3) i^mbor (a)


