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Shri Rajbir Singh,

S/e Shri Khacheru Singh,
Vill, Lsharara,

P.B. Sehdpur,

Distt, Bulandshahr,
UTTAR PRADESH

2
(By Advacate S_hri%oSo Charya) ecceedose APPBLICANT

VERSUS

1. Cemmissiener of Pelics,
Delhi Pelics,
Pelice Headquarters,
50 Building, I.P. Estate,
NEW DELHI

2. Uninn of Indla,

Ministry of Heme Affairs,
Gevernmant of Indie,

Ney Delhi w”,
{By Advscato Shri 0. N. Trxggl) 0essesses RESPDONDENTS
/ © JUDGEMENT

(Deliversd by Hen'ble ..MR. S.R., Adigs, Member (A}

In this applicatian Shri Rajbir §ingh,
dismisseﬁ censtabley, Delhi Pilicn, has impuoned his
dismissel ecder datsd 1.6.85 (Annexure P=1) and the
appellate erder dated‘22.8.86 {Annexure P-7) rejecting
hie appeal, and has praysd fer reinstaztement in servics
with back wages and interest tﬁgraon. He has alse
impugnQd Rules 16(iii) & {iv) Delhi Pslice {P&A) Rules
as being arbitrary, unreasenable and ultté vires

ﬂrticlk-1d sf the Constitutisn,

2 The applicant who Joined the Dslhi Pelice as a
censtable en 14,6.58, was precesded against departmentally

en the charge dated 23.2.85 (Annexure R~5)tha£ while

_ pested in the Countar-Espbnage Section ef the C.1.0./

Spl. Branch, he preceeded en 3 Jays Casual Leave w.s.f.
51484 with permissien to avail ef Sunday 8,1.,84, He was
due back en 901.84, but did net repert fer duty,

censsquently he was marked absunt vide D.D. Entry NO. 18
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dated 9.1¢84. On 19.1.84, 18.2,84, 3.3.84 and 15,3,84

he sent applicatien/medical certificates issusd frem the
private docters of Bulandshahr and Paharganj, Delhi, but no
recemmendatisn for medical rest was made by the Bulandshahr
decter fer the peried 9.1,84 to 12.2.84, In respense

te the applicatien, the defaulter was directsd through
registered latters dated 28,2.84 and 7,3.84 ts ropert

ts the Superintandent ef Pelice, Bulandshahr immediately

. for medical examinatien through the Pelice Surgecn,

but the epplicant did net comply with these instructiens
and the registered lettsrs were received back undelivered

with the follewing repert of the Postmar.

"Pans Wala Bahar Gaya Hai, Gharwalen Ne

Pata Nghin Batlaya atzh Wapis®,

which shsued that éhq letter wgs net acceptad by the
applicant’s family at his dirsctisn, The applicant
finally resumea duty on 14,3.84. aftsr absenting
himselflfor 65 days_witheut seeking permissien of the
competent autherity to avail the medical rest and
leave the Headquarters. fhg chargo shest ‘further went
on to say that the appiicant's‘préuiGUs recerd: sheuws
that he was a hebitusl shsentee. ©On 19.2.83 he had

been remeved from service for unautherised absencs

from ‘duty, but subsequently on appeal hs wes reinstated

Wemofs 1.7483 and the punishment was reduced to the

psried of 5 years permanent ferfeiture of service..

Similarly,; he waes granted 30 days leave without pay for

unauthorised absencs frem 21 10.83 te 20,11,.83, and en
9 previeus eccasiens, the applicant had absented

himself, details of which wers mentisned in the

charge sheet,
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3. | in the Departmental Enquiry, the E.G. beld
the applicant guilty of the chargs, Tentatively,
agresing with the findings, the Disciplinary
authority asked the applicant te show causs why he

should net be removed frsm ssrvice, ‘He submitted

his writtsn reply an 21.5.85 and was alse heard in

persen by the Disciplinary puthority who confirmed

the penalty of dismissal, which was upheld in appeal.
The applicant®s revisien petitién addresizg te the
Commizsisner of Pelics uwas rejsctedisn @ IR &,
and his memerial addrassed te the Lisut. Goverﬁnr,

A
Delhi wes likewise rejectsd en F.3.72.

4, The first graund taken is that he was nat

Wy /A .
suppliad/ﬁ?_the decuments he had asksd fer, and was
S

neither given time to submit his written defence, ner
was he asked whether he wgntsd tﬁ prsduce any
fﬁgldencs in defenca. The respandents in their

reply have statsd that copies ef .iﬁ. Televant
dacument; requested by the applicant in his applicatien
dated 3,9.84 was given tg him under preper receipt,
Coples ef documents considersd net relsvant was nit
supplied, and he was given full eppertunity te

ﬁreduci his defence. Thirs is no specific danial
ta?his assertien in the rejsinder, The applicant

has nat indicated which éarticular'dncumant(s) were
denied te him whicﬁ prejudiced him in his defencs,

As mentianed abesve, the gravaman eof the charges is

that the applicént was unautherisedly absant frem duty
frem 3.1.84 te 14,3.,84, The applicant doss net deny

hes was absent frem duty, His defenca is that he

ceuld nat repert fer duty becaguse he was unusll, and he
sent applicatiens/medical certif?cates issued B;J

docters frem Bulandshahr (U.P,) and Paharganj, Oelhi.
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Thess certificates are frem private docters and

furthermere WEk the private docter in Bulandshahr

did net recemnend medical rest te the applicant fer ths:

peried 9,1.84 te 12.2,84. 1If the applicant

wers se unwell as to be tnabls te attend duty, he has

failed te =xplain why he did net repert te the polipe hospita.

or te the cencerned C.G.H.S. dispensary, The ESC.

has corractly‘boiqted eut th;t if e defaulter ceuld
cama te Delhi and ebtain .a medical. certificate
ﬁcommond:}ng medical rest frem.a privats dscter in
Paharganj,and later even frem the Ram Manohar Lehis
Hospit;l be ciuid sasily hava reperted ts the Pelice -
Hespital er te the cencemed C.G.H,S; dispensary fer
treatment, but he failed te &. ss, Hence no ﬁ/;ﬂenca
ceuld be given te the medical certificates issued by tﬁa
private decters and f‘ur_therl more, inspite sf being
Sp‘eéitically directed te robort ts»tha SePsy Bulgndshahr
fir medical examinatisn. by the Pelice Surgesn, he did

net ccmpfy with these instructiens, The applicant has nst

specifisd which particular decument(s) were denisd te him

which prejudiced him in his defsnce in respsct of this
L | rndeed 4= ’ . .

aspact, which imciéemisd is the gravamen of the charge,

Further mere, it is clsar that the applicant was given

full opportunity te p‘réduce his defence, and defence

witnssses {jare indsed examined.. Hence this ground fails,

5, The next ground taken is that the E.O, waé

wrong in helding that merely becauss the applicant was
not present at his residence when the piétman cCams
with the registered lsttar and the same was net
acceptad by his f‘amily;, fi«é’was at the instance of the

applicant, The fact that the applicant admits that hs was

pe



'ngflg;asent at his residencs when the pestman came with the
1op£er itself éﬂtally'weakens his calim.that he was sw
unwell that he couid nst rejein duty after vailing ef the
Cole If indéod hs were so ill, he has nng satisfacterily
explainied why he was not found in his residence. Hence

this greund alse fails,

. re
6. . Naxt!y, it has been prayed that the allagations

-are vagua, bescause it is not disélesed whether the leave
applzcatimﬁtuhich admittedly uwere sent by the appl;cant)
were accapted er re;ected. If roJacted whether their
réjection was cemmunicated to the applicant, Even if thas

 rejaction of the leave épplicatilng was net communicated
to the applicant, it did not entitle him to abst;in from duty.
It 1s.me11 settled that leave‘is net a right but a
priﬁilega, and ne chf. servant, much less a member of a
uniformed ferce such as the pelice posted in a w,«,/
secti;n like the tountsr Eséénage Sectionjcan stay away
from duty menth after month without authorisation. -
Meare despatch of a leave application with er without
medical certificate issued by private doctors did not
automatically on§it1e the applicanf to anticipate its
approval and stay, avay frém duty. Till such time as

" thglle;v. was sanctionsd by the compstsnt authority ths
applicant must be con@ideiedlaé absent frem duty without

proper authorisation, Hence this g round alse fails,

7. The naxt greund taken is that tha applicant's
previous récord could not foerm the bgsis of any 1nuu1ry,
mcra particularly because after ralnstatament from 1.7 &3
and sanctien of leave for the perled ﬁctoben-November, 83
any default stood condonafuaived. It is contended that the
inclusion of the applicentty 3lleged é::;i-miécenduct has

prejudiccd himes This ground is wholly without merit
/%%/
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becguse as correctlynpointad out by the fespondents,
the apblicant‘% previcus record was mentienad iﬁ the
charge sheet % prove that he was & habltual ebsentes
and Rule 16(xi) Delhi Pelice (P&R) Rules =zpecificslly
provides that where a severe punishment is pr@pcssd.to
be inflicted, by taeking inte acccuﬁt a defaulter's
pregicus bed recerd, such bad'racerd shﬁli form part of
tha charge against him, and he shall be given an

appartunity to defend himsel against the same as required

undger rules,

Al

8, Next&y, it has been prayed that the applicent

was net pgmvided the epportunity to bs repressntec
through another perseni and no presenting officer was
appointed te present the departments case, The
respondents have denied this in their reply, It is
noticed that these pleas were net taken by the applicant
either before the Disciplinary Authority or the ° |
appallate guthority; nor indeed before the 77?H,mﬁiyﬂwf
authority eithers This clearly appears to bsaééza

A MIN" f'l ) R . .
afler thoughtg’hence rejected, hor A liewlanly fecanse m fix A
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9, The next ground advaenced is that Rules 16{4) i

to {iv) Delhi Police {P&A) Rules are unreasonable,
invalid and viélaiive of Article 14 of the Constituticn,
It is argued that these Provisiens are based oﬁ
analogous provisions of the Cr. P.C. but Auls 16{iv)
makes é subﬁtantial departﬁre Efom the provision,

Thue uncder the Cr.PC when the sccused pleads not gﬁilty
to the charge the péﬁ;§§222252”is required to

summen the witnesses and give~opportunity to the
accused te further cross examin®-tham, but under Rule
16{iv) Delhi Pelice (P&A) Rules, where the dilinéZent
denies the charges, he is called upon streight away te
produce his defence, witheut further oppertunity

being given to cross examine the Pus &gain which
s/
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amounts te denial of the fullest opportunity to the
Al

accused perscng and Jﬂ?ﬂﬁ¢éﬁﬁm6f the principle: of

natural justice, This ground is wholly baselsss because the
/""
stati‘é of persen accused of a crime in a criminal case,is

wholly different frcm;that of a person ficcussd of

#n

misconduct in a departmental proceeding. The prepandéﬁbe
and quality of svidence in a criminal cdaw,uhare ths
effénce Bes to be proved beyond all ressonsble doubt is alsc
différent frem that of a departmentgl proceeding/whara
595 brwborls Fres 4
the balance ef ‘prebibiting is sufficieni te establish
A botFon 4
the misconduct of ths éfiin%ﬁent. whether thisc
mwnsz,;, ' _

vas the existing procedure as prsscribed under
Rule 16 Delhi Police (P&R) Rules gives ample oppertunity
.te any alleged defaulter to bs heerd and defend himself
and applies te all members ef the Delhi Pelice Ferce

c iub;éfh ' .4‘ ;t I\/ 65 - '

who form a &sss Dy thessembessas, Hence it cannot be

Sere

4 Pwamg that these zules vielate .Art, 14 ef the Constitutien

and hence this grpound is rejected.

10. The maxt ground taken is‘thét the E.,0% repert
dees not contain the reasomsen which ho has based his
findings, This argument has ne force, In the light ef the
evidence the £,0, has categerically held that the
applicant failed Fa give a&gy plausible explanatisn

fier his absence ‘frem 9.1.84 to 14.3.,84 and if ae claimed
by him,he was under treatment ef privats doctors at
Bulandshahr and Paharganj, Delhi he could esily havs gene
to either the Police Hespital or the cencerned CGHS
Dispensarye The E.D0. has disbelisved the applicantf’s
defence, and has noted thgt the applicant failed

to get permissien ef the prescribed suthority to avail
medical rest as required under S.0, 111, The E.0's

] ) . \
repert is, therefere, a reasensd one, and this greund fails,
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M. \Tha'naxt ground taken is thét‘tha
disciplinary authuriﬁy m;s not empewersc .ta’delegate
his pewer to th; 8,0, of issuing of charge sheet, fﬁig
grouna is equal;y mithout»m;rit because undér Rule 16(4)
Delhi Pelice {ﬂ&aj Rules it is the E.0. whe is required -
to frame'thé chargss and call upen thé Qelinquent

to anser themt

%2. ~ The next greund taken is that en subsequent
occas ien, tﬁe alleged periad tor which the applicapt had
not applied.far leave has besn treated to bs peried fer
which leave without pay.has been sanctiensd, and in visw ef
this posifiﬁn n? causs for action remains against the
applicané. The applicant has not specified uhat these
'suﬁsequant occasiuﬁs' were, In any cass he abaagtad
hinself from dity fer the perded 9.1.84 to 14,3.88, and
his explanatisn that he was #e urwsll fhat he could not
rap;rt for duty }ar this beriod)has not been believed
by'thd respendents af ter wéighing th-»euidgnca for and
against him in the BsE. and giving him full eppertunity
to @efsnd himself th;;!. This finding cannot be said
to be baésﬂjnn;;uidencc, or is arbitrary, pervgzﬁiérur
.malafide; GbﬁbliiJ-with fhe applicgnts past recerd

of absence Fipm duty, the respondents have infliﬁtld
the impugned punishment, This greund therefare,

also fails,

13.~. The next greund taken is that the E.0, and the
Disciplinary nuthority acted ba}ond fhe scope of the sdmmary
of allag;tion. In fact it is the chafges centained

in the charge shest which are more relevant, and the

charges against the applicant are sssentiglly £hat of
absence from duty without authorisation from 9.1.84 to

“14.3.84 cobipl®ed with similar instances in the past of

. such diafguence. Betihthe E.0, as well as the

A
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Disciplinary Authority have confinad. theme/ves

within the scope of the chargis) and this ground fails.

14; The'next greund taken is that ths evidence of
P.W Dr, S. Das (and neot 'Dr{ S. Ali as mentiened in
paragraph 5 {m) of the OA) should not have been
discarded by ths E.0., Even if the iB;idenca of

Dr. S Das is accepted in full, he sxamined the
applicant 62: only on 9.3.84 and feund him suffuriﬁg
frem favér and pain and accerdingly recemmended 5 daysarast
.but that still dees net gxplain why the applicant
famainad sbsent from duty from 9.1,84 to 8,34 84

and if indeed he wers that ill, uhy he did net get
himself treated in the Pelice Hespital or'the cencsrned

CGHS Dispensary.

15, ' The next greund taken is that the impugned

erders of tha Disciplinary autherity and the appsllate
. 'Mﬁ/.‘;bm‘l&/m

autherity are not mamsamd enes, A bars psrusal ef beth

the erders mskes it clear that this greund has ne

bagis,

v

16 . | Lastly it has boeniargued that the actien taken
against the applicant is malafide 'and vindictive, It is
centended. that he was axtremely sick and wss being
treated in hespital, and thds. reasens which were beysnd

his centrsl cempeslled him te remain away frem duty.

.+ As haS emerged frem the discussiens,

if the applicant indeed were that such he has net

explained satisfactnr11y hew and under what

. circumstances he wes away frem his residence when

- . 7
the pestman visited it with the registered letterg

A A .
dated 292 8Y ond 7385 1¢ sndesd the applicant wers that

sick he has neot explained satisfacterily heaw he ceuld
come ta Delhi and ebtain a certificuste fer medical
rest frem a private decter in Pahargsnj and sven frem tha

RML Hespital but did net repert either te the Pelice

/

Hespital er te his cencerned CGHS dispensary,

A
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Ne evidsnce preduced by the applicant supperts his case
thagt he was =¢ unusll that fer. reasens beyond his centrsl
ha was unable to parferm his duties and even rspsrt te
the Pelice Sorgeen fer examinatisn, when specifically
called upan ts de se by the respendents, This

LJ‘MID/'“’/

wseopldnd with his past recerd ef absence has invitad the
impugned punishment, which has bsen usz;held in sppeal

Tl
with uhich we sem ne greund reasen te interfers

17, This applicatisn, therefere, fails and is

dismisced, Na cests,

—

Lokl e — //;zq/o;‘

{Mrs., LAKSHMI SWAMINATHAN (S+Re ADIGE)
Membar {2J) Member {A)



